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THE 


PREFACE 


Here was lately publiſhed an 
Impreſſion, ſuch as it was, 
of this Book without any 
name of Author to it, but 

get was commonly given out to have 
bin written by the late chief Juſtice 
Sir Matthew Hale,and ſold for a Book, 
of his writing. The Original indeed 
was written by him many years ſince : 
but that Impreſſion, as it ſeems, was 
from a ſurreptitious and very faulty 
Copy, and was accordingly veryfanlty 
and corrupt throughout in many Ye- 
ſpeFs, what by Omiſſions not only of 
Marginal References very frequently, 
but of many intire Paragraphs,wherc- 
by the Book it ſelf is in many places 
amntilated, as the Reader may eaſily 

obſerve pag. 19.23. 48. 52. 57.109. 

Io. 122. 183. 187. 200, 202. 203, 

208, of that Impreſſion compared with 

kh 2 this, 
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this, beſides divers other ſhorter, but 
zot l{s material Notes left out in other 
places : what by Omiſſuns and 
Miſtakes of ſingle words, ſentences, 
and parts of ſentences, and ſorretzmes 
by an unsgIfi] critical indeavour to 
reſtore to jome ſenſe what thoſe miſtakes 
had made non-ſence, whereby the ſenſe 
is in many places maimed and broken, 
in ſome wmch altered, and in ſome ex- 
preſſ-d quite contrary to the Authors 
words and weaning. Inſtances where- 
of the Reader may ſee pag. 2. lin. 17. 
P-4. L.1.p. 7.1. 6.p. 10. 1. 17. þ. 14. 
L. 6.p. 15.0. perult. p. 16. I. 13,69. 
the like throughout the whole Book. 
And what by Tranſpoſition of divers 
matters miſplaced among other things 
to which they have little or no affinity 
or relation, whereby they are not only 
wanting in their proper places, but the 
erder azud coherence of thoſe other 
matters among which they . are inter- 
poſed, is interrupted and confounded : 
1 hiis one half of the matter belonging 
to the Title Proces, which ſhould have 
tin continued pag, 176. is placed pag. 
191. 192, 193. wnder the tit, Pleas, 


and 
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and the greateſt part of the title Prin- 

cipal and Acccſiary which ſhould have 

bin continued pag. 196. is tkere left off 
in the midſt of a ſentence and placed 
before at page 177. as if it was the be- 

ginning of the title:and under the ſame 

title four Paragraphs together, which 

belong to Accellarics after, and ſhould 

have been continued pag. 180. where 

in the Original they have a connexion 

with what immediately precedes and 
follows, are placed before at pag. 179. 

among what belongs to Acceſlaries be- 

fore. Again the greateſt part of what 

belongs to the Title Clergy, and ſhould 

have bin continued pag. 191. is placed 
pag. 197, &*c. under the tit, Arrain- 

ment. To theſe might be added other 
faults and miſtakes, but theſe may ſuf- 
fice to fhew the general corruption of 
that Impreſſuon. 

And though divers of theſe faults 
and miſtakes are not to be imputed to 
any Negligence i the Tranſcriber or 
Publiſher, (whereof notwithſtanding 
he cannot be acquitted in others ) but 
partly to his unacquaintance with the 
Authors hand 5 and partly to his 

A 3 Iono- 
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{znorance of his way of writing, 
who frequently at the end of his Chap- 
ters or Sections uſed to leave more or 
leſs blank paper, and when other mat- 
ter occurred, more than could be in- 
ſerted in thoje places, did many times 
write the reſt in ſome other place, where 
be foind moſt room for it, and for the 
19ſt part without anynote of reference 
toit 5 ſo that it was very difficult for 
any, who was uot well acquainted 
with his writings , to reduce thoſe 
J ran; pol:tions to their proper places 3 
aa th, ercſore of the 7191 'y Copies, which 
are alroad of this Bo2%, I could never 
get fee any free from divers fuch 
miitakes : get by this means (to men- 
tion no other) whether through want 
of Skill, or of Care, or of acquain- 
t.mce with the Authors hand and way 
of writing , both the Author B1m{clf 
w.is zr11ch ixjured by the Publication in 
that manner, and the Reader alſo. 
IWizcrefore to do ſome Right to the 
Alcmory of the deceaſed Author.and to 


the Publich,, and more particulerly in 


ſome ſori{asfarasinreſped of ſome cir- 


enmſrancs was thought fit ) to grate 
IÞc 
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the Gentlemen of this honourable Pr: - 
fejſron of the Law,whopojſibly may take 
it ill to be totally deprived of the benefis 
of the writings of ſo ereat a Maſicr 11: 
it,it was thought good by a friend of the 
Authors, (whoſe care the Author des 
fred in the Pablication of his wri- 
tings, after his death) to furniff the 
Book-Scllers with a compleat Copy 
correFed according to the Authors 
Original, only what things were there- 
in mabebd were in the Copy redu- 
ced to their proper places according to 
his mind, 

To this end it is fit alſo that the 
Reader be acquainted that ihis Book 
was written many years ſince, about 
the end of the Reign of King Charles 
the Firſt, or not many years after 3 
was not by the Author intended tor 
the Preſs, zor fitted for it 5 and as 
he ſaith in a Letter to one of his hono- 
rable Brethren, to whom be lent it, 
was then never read over by him (ince 
he wrote it, as the Reader may of 
himſelf perceive by ſome faults, which 
bad eſcaped him in writing, and re- 
main uncorrefed, as pag, 8. lin. 22. 


A 4. after 
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after the word Dower it is apparent 
that the word ( ſaved ] or ſome ſuch 
is wanting (which in the former Im- 
preſſion was indeavoured to be ament- 
ed, but not without diminution of 
the Authors meaning ) and ſome others, 
which are left to the Reader to corre 
according to his own juagment', 4 
method often approved by the moſt ju- 
dicious Criticks in the publiſhing of 
other mens writings, and for ſome ſpe- 
cial reaſons at this time thought fit to 
be obſerved in this. 

But leſt while we indeavour to do 
Right to the Author , we ſhould do 
wrong to his Book, the Reader mu 
alſo know, that notwithitanding what 
hath been ſaid, this Book hath bin 
well accepted and eſteemed by divers 
of the moſt eminent Lawyerg; who much 
deſired and obtained ofthe Author 
himſelf to have Copies of it many years 
(ence. Andthongh probably the Au- 
thour never at «ll read it entirely over 
after he wrote it, yet it is certain he 
many years after made divers occaſto- 
al additions to it : aud, if I be not 
mich miſtaken, he did uſually carry it 
with him in kis Circuits, e 
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He hath written a large Work upon: 
this Subjed, intituled, An Hiſtory of 
the Pleas of the Crown, wherein he 


: ſhews what the' Law anciently was in 


theſe matters, what Alterations have 
from time to time been made in it,and 
what it is at this. day. He wrote it 
01 purpoſe to be printed, finiſhed it, 
had it all tranſcribed for the Preſs in 
his life-time, and had reviſed part of 
it after it was tranſcribed : but whe- 
ther, or when it will be publiſhed is un- 
certain. In This he doth ſummarily re- 
late what the Law is at this time,or ra- 
ther was when he wrote it, for ſome Al- 
terations it hath ſince received, though 
not many, by ſome late Statutes 5, and 
therefore may not only be of uſe till 
that be publiſhed, but may alſo continue 
of good uſe after that is publiſhed, when 
e, 


ever it as the moſt proper Intro- 


duction for Students to this part of 
the Law that is extant, and as a Sy- 
nopſts or Epitome of the moſt uſeful 
part of that. 
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Method of the Book. | 


F the Kinds of Offences,pag.1. 
I. immediately againſt God, 


Fereſre. 3. 
Witchcraft. 6. 
2. immediately againſt Man. 
1, Capital 
Treaſon. 
High. 9. 
Petit. 23, 
Felonies. 26. 
by Common Law. 
I. againſt the Life of Man, 
his own, | 
Felo de ſe, 28. 
anothers, 
I. Inyoluntary 
7, per Infortunium 
Chance-medly. 31. 
Deodand. 33. 
2, ex Neceſlitate. 
Homicide ex necejjitate. 35. 
1.72 reference to Publick Juſtice.Z 5. 
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2. upon Private Intereſt. 39, 
Tuitifiable, 39; 

|. Excuſable 

Se defendendo, 41. 


<6 


2, Voluntary. | 
I.cx Malitia przcogitata 
Murder.. 43. Ie" 
2. fine Malitia, 
Manſlanghter, 56, 
2. againſt the Goods 
Larc eny 
I. Simple. 60. 
2. Mixt. 71. 
I» from the Perſon, 
putting in fear, 
Robbery. 71. 
without putting in fear, 
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2. from the houſe. 76: 

to theſe may be added 
Piracy. 77. 

3. againſt the Habitation 
Burglary. 79. 
Arſon. 85. 

4.againſtthe Protection of Juſtice, 
Breach of Priſon. 87. 

but therein firſt of 
Arreſt, 89. 
# Bail, 


A Table. 


Bail. 96. 
the offence it ſelf 
Rumper Priſon. 107. 
Eſcape. 
in the Party. 111. 
in aStranger. 112. 
in an Officer. 113. 
Reſcue. 116, 
Felonies by Statute. 117. 
Offences not Capital. 126. 
by Common Law, 
greater, 
Miſpriſions, 1. Negative. 
of Treaſon. 127. 
of Felony. 129. 
Congealment by Furies. 129. 
Theft-bote. 130. 


' Miſpriſions Poſitive. 131. 


Maihem. 133. 
Offences not Capital of an inferiox 
_ i 4 
I, by an Office. 

Negle® of Duty 
Bribery 
Extortion. | 
2. by a common perſon 
Breach of Peace © 
r. Affray. 135. 


2. Riot 
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2, Riot. 137. 
3. Forcible Entry. 138. 
Detainer. 139. 
Reſtitution. 140. 
4. Barretry. 
5. Riding armed. 
oing armed. 
Deceipt and Cozenage. 
Nuſance. | 
Publick Bridges. 143. 
High-ways. 144- 
Inns. 146. 
Ale-houſes. 147. ; 
Offences not Capital, by Statute. 151, 
orgery, 
Perjury and Subornation. 151. 
Champerty, Embracery , Mainte- 
nance. I51. 
Ingroſſing , Foreſtalling and Re- 
grating. 152, 
Matters of Religion. 153: 
Proceedings againiſt Offenders. 1 56. 


' I, The Juriſdidion or Court. 156. 
The Kings Bench. 156: 
Goal Delivery, 158. 

; Oyer and Terminer, 161. 

| Juſtices of Ajjize. 164. 


of Peace. 165, 


Coroner 
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Coroner. 170. 
Sheriff. 173. 
Court-Leet. 175. 
Means of bringing Capital Offenders 
to irial. 176; 
Appeal. 179. 
of Death. 181. 
of Robbery. 184. 
of Rape. 186. 
Count in Appeal. 187- 
Pleas. 189. 
Approver. 192. 
Iuditment, 198. 
Proceedings common to 
Appeals and Inditments. 
roces. 209. 
Arrainment. 212. 
Principal and Acceſſary.215. 
Arrainment of Principal and 
Acceſſary. 221. 
Demeanor of the Priſoner. 225. 
Mnte. 225, 
Pain fort & dure. 227. 
Pleas. 228. 
Declinatory 
SanFuary. 228. 
Clergy. 229. 
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To the Felony. 243, 
Demurrer. 243. 
Pleas in Abatement. 
Miſnoſmer, 243, 
: 74 Bar. 24:4, 
Auterfoits Acquit. 244 
Convict. 247. 
Pardon. 250. 
General Iſſue. 254. 
Trial 
per Patrian. 255. 
Proces againſt Fury. 256, 
Tales. 257. 
Challenge. 259. 
Evidence to the Petit Jury. 
262. 
Verdid. 267. 
by Bat t el _ 
by Peers 3 
Judgments in ſeveral Caſes. 268, 
S alifying of Attainders, &c. 270: 
Execution and Reprive. 372. 
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Notes uſed by the Author un 
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PLEAS 


CROWN. 


TT: Treatiſe (is) divided 
under theſe Confiderati- 
tions ; 

1. Of the Kinds of Of- 


fences. 

2. Of the Incidents unto theſe 
Offences. 

The Kinds of the Offences are 
diſtinguiſhed according to the di- 
verſity of the Laws by which they 
are introduced, 27z. 

Offences by the Common Law. 

Ottences by the Statute. 

Offences by the Common Law d1- 
{tinguiſh'd according to the degrees 
of the Offence, 


B Capital, 


Pleas of the Crown, 


I Capital, 
2 Not Capital. 


Of Capital Offences, they are ſuch 
1. As are immediately againſt 


God. 
2. Immediately againſt Man. 
Thoſe that are Offences ot Ca- 
pital by Common Law, as Viſpriſt- 
ons, Maihem, Breach of the Peace, 


&C. 
Capital. 
Offences by the Stat. ; 
Not Capital. 


The latter are many,and not here 
to be treated of. 


Hereſie. 


Herefze. 


_— firſt concerning Offences 
Capital, that are immediately 
againit the Divine Majeſty, which 


are 
Hereſle, 
and 
Witchcraft. 


1. Concerning Hereſze , wherein 
conſiderable, 
I. What is Hereſie ? 


At this day all thoſe former Acts C Pl. c. 5. 


which determined certain Points to 
be Herelte ſtand repealed 3 and 
though there be no expreſs Ad de- 
termining what ſhall be ſaid Hereſte, 
yet the Statute of 1 El, c. 1. direCt- 
ing the High Commititon, reſtrains 
It. 

1. To what formerly determined 
Hereſte, by the Authority of the 
Canonical Scriptures, 

2. To what adjudged ſo by the 
firſt four General Councels. 

3. To what expreſly adjudged 

B 2 Hereſie 


C1 El. Ct: 


4 Derclic, 
Herelic by any other General Coun- 
cel by expreſs words of Canonical 
Scripture. 

4.To what ſo determined by Par- 
lament by atlent of the Convoca- 
tion, 

Il. Who to judge of Hereſic ? 

1. The Temporal Judge cannot 
puniſh any Ferſon for Herelie by 
Indictment or otherwile : 

But yct incidently he may take 
knowledge whether a Tenent be 
Hercſfie, or not: As where by force 

«» Of the Statute of 2 Hen. 4. now re- 
M. s E. 4Rot, Pealed, Keſar was committed for 
143- coram ſaying, That though he were Excont- 
ge amricate by the Archbiſhep, te was not 
M.11H. 7. ſo before God : and Warner commit- 
R-327-G B. ted for ſaying, Non Teretur ſolere 
decimas, and thereupon 1mprifoned : 
In a Habeas Corrie by the former, 
and a fpccial Juſtification in an 
Action brought by the latter, ad- 

judged neither Herclie. 

2. All the Statutes that gave pow- 
cr to Arrc{tor Impriſon for Hereſie, 
viz, 2 Hen, 4.15. 2 H.5. 7.5 R.2. 
Cc. 5. 1 & 2 Ph. &» Mar.c. 6. are re- 
pealed by 1 Eliz. II. The 


Dereſie, 
II. The way to Conwidf of 
Herclte. 

1. By the Common Law. 

1. By the Archbiſhops and Bi- 
{hops in a General Synod. 

2. By the Biſhop of the Dio- 
cels. 

2. Py the Stat. 23 H.8. c. 9. 

By the Archbiſhop 1n caſe of the 
a{lent or neglect of his Suffragan. 

IV. The Puniſhment of a party 
convict of Hereſte. 

Upon Certificate of ſuch Convi- 
hon, a Writ De Heretico Combu- 
rendo granted, without which they 
cannot proceed to any temporal pu- 
niſhment, 

But if after Conviction he abjure 
his Opinion, his life (1s) ſaved. 

But if he relapſe after Abjuration, 
then 1rrecoverable. 

$. But (by) the Statute 2 H. 5. 
Cc. 7. all Statutes which introduc'd 
any Forfeiture ſtand repealed : Nei- 
ther did the Common Law inflict 
any Forfciture,becauſe the procecd- 
ing was only pro ſalute anime. 


B 3 WWitch- 


C. P, C. 6 


Witchcraft. 


T Common Law Witchcraft 

puniſhed with death, as He- 

relic, by Writ De Heretico Combu- 
rendo, 

The Statute of 1 Fac. 12. the on- 
ly Law now in force againſt it, and 
divides it into two Degrees : 

I. Witchcraft in the firſt Degree 
made Felony without benefit of 
Clergy, including four Species : 

I. [rvocation or Conjuration of 
an Evil Spirit. | 

2. Conſult covenant with,extertain, 
employ, feed, or reward any Evil Spi- 
rit to any intent, (though no act be 
done thereupon.) 

3. Take up any dead Perſon, or 
any part thereof, to be employed 
or uſcd in Witchcraft, Charm, &c. 
(though not aCtually uſed or em- 


ploycd.) 
4. Exer- 


Sz 


Witchcraft. 

4. Exerciſe any Witchcraft , [n- 
chantment , Charm , or Sorcery , 
whereby any Perſon (hall be kid, 
deſtroyed, conſumed, or lamed in his 
or her Body, or any part thereof 
(which requircs the act to be done, 
012, laming, conſuming, &c.) 

Theſe and all Acceflary before to 
ſuffer as Felons without Clergy : 
But Acceſfarics may be after ; but 
then they have Clergy, becauſe not 
ſpecially excluded. 

II, Witchcraft in the ſecond De- 
gree, 

1. (To) take upoz them by Witch- 
craft, Inchantment, Charm, or Sor- 
cery to tel/ where Treaſure is to be 
found : They that take upon them 
to do 1t, though they cannot, yet 
within this Law. 

2. Or where Goods ( loſt ) or 
ſtollen may be found. 

3. Or tothe intent to provoke any 
Perſon to unlawful Love ; theſe Clau- 
ſcs come under the word | taking 


pon. ] Fa 
B 4 4, Where» 


Wiitchcraft. 

4. Whereby Goods or Cattel (hall 
be deitroyed ( which requires an 
actual deſtroying, and not a bare 
taking upon them), 

5. Or {hall uſe Witchcraft, &c. 
to hurt any Perſon, though the ſame 
be not effected. 

The Puniſimrent of thele, 

1. The firſt Offence a years Im- 
priſonment and Pillory. 

2, The ſecond Offence Felony : 
but this requires : 

1. An actual conviction and 
Judgment for the firlt. 

2. The ſecond Offence mult be 
committed after the Judg- 
ment tor the firſt. 

The like 1n Forgery, Tranſporta- 
tion of Shcep, &c. 

But the Conſequents upon an 
Attainder,viz.Corruption of Blood, 
and loſs of Dower: but during life 
the Lands forfeit. 

And Note, a Saving againſt Cor- 
ruption of Blood preſerves the De- 
ſcent; and a ſaving of the Land to 


the Heir prevents corruption of 
Plood. 


Fieh 
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High T reaſon. 


Oncerning Offences againſt 
man wmmediately diſtinguiſh- 
cd 1n their Judgment or Event : Ca- 
pita], or not Capital, 
Capital, either by the Common 
Law or the Statutes ; and theſe ei- 
ther Treaſon or Fclonies. 


High Treaſon, 
Treaſon, either or 
Petit Treaſon. 


High Treaſon: and this though 
an Offence at Common Law, yet 
becauſe there be ſome mixtures of 
Introductions of new Treafons by 
Statute, would be conſidered toge- 
ther. 

1. Conſidering High Treaſon, it 
is diſtinguiſhed into four kinds : 

I, Th:2t which concerns im- 
meciatcly the King, or his 
Wite, or Children, 


2, That 


_—_— ac Ae -T "———_ 
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High Treaſon. 


2, That which concerns his 
Officers in the Adminiſtra- 
tion of Juſtice, 

3. That which concerns his 
Sea). 

4. That which concerns his 
Coin, 

Bekpze- we come to the Particu- 

lars, ſome things to begenerally pre- 
miſed. : 
I. That thoſe that have any ſuch 
diſability upon them, that diſables 
them to a& reaſonably, cannot com- 
mit Treaſon, viz. Non compos mentis, 
and Infants within the Age of diſcre- 
tion. 

And therefore if a Traytor be- 
comes Nox compos before Convicti- 


on, he ſhall not be Arraigned ; if 


- after Conviction , he ſhall not be 
c executed, 


An Alien Enemy,committing any 
hoſtile act, dealt with as an Enemy : 
an Alien amy committing any Trea- 
{on a Traytor within the Law, 

2, The Statute of 25 E. 3. redu- 
ced and ſettled all Treaſons ; and by 


that means all Treaſons that were 
betorc 


High Treaſon, 
before are reduced, and the Stat. of 
1 Ma. c. 1. reinforced the Statute 
25E. 3. and reduced all new Trea- 
ſons unto the old Standard of 25 E. 


3. and ſoall new Treaſons declared - 


Y 


between 25 E. 3. and 1 Ma. abro-/ 


gated. 


3- All Treaſon includes Felony 3 c. Pl. 15, 


therefore if the Indictment want 


proditorie, a Pardon of all Felonies »- 


diſcharges It. . 


Now concerning the kinds of 
High Treaſon, 

1. Compaſſing and imagining the 
death of the King, Queen, or Prince, 
and declaring the ſame by ſome open 
Deed. 

I. What (is) a Compaſſung the 
death ? 

Declaring by an open a& a de- 
ſign to Depoſe or Impriſon theKing, 
is an Overt at to manifeſt a com- 
paſting of His Death. 

Calculating Nativity de Roy nemy 
compaſlling. 

II. What a King ? 

1. A King before his Coronation, 
a King 


- 


I 2 


High Treaſon, 
a King within this Statute when the 
Crown deſcends upon him. 
2. A King de fa&o, and not de 


C jure, a King within this AR, and a 


c Treaſon againſt him puniſhable, 
though the right Heir get the 
Crown, 

3. A Titular King, that is not 

(Regnant; as. the Husband of the 
Queen regnant, not a King within 
the Act. V. 1 & 2 Ph. & Ma. c.1o. 
but the Queen 1s. 

4. The right Heir to the Crown, 


; yct not 1n Poſlefſion thereof 1s not 


a King within the Act. 

(11. What the King's Wife 2 

It extends not to a Queen Dow- 
ager. 

[V. What the eldeſ# Son and Heir 
of the King within the Act ? 

The ſecond Son, after the death 
of the eldeſt, within the Stat. 

The eldeſt Son of a Queen Reg- 
nant within the Statute. 

The Collateral Heir apparent, as 
Roger Mortimer 11 R. 2, the Duke 
of York 39 H. 6. not Son and Heir, 


V, What 


« Within this Act, 


: 
| 


Dfigh Treaſon, 


V. What an Overt a# requiſite 
tomake ſuch compatiing Treaſon ? 

I. An Overt a& mult be alledged ! 
in _ fuch Indictment, and pro- » 
ved 


2, Compaſling by bare words is » 
not an Overt act,as appears by many 
temporary Statutes againſt it: 26 H, 
8.c 13. 1 El.c. 6. 13 E!.c. 1.14 El. 
c. 1. &*c, but the ſame ſet down by 2 


; —_ in writing 1s an Overt act, 


3. Conſpiring the death of the 
King and providing weapons to ct- 
fect it, or ſending Letters to ſecond 
it aſſembling People to take the 
King into their power 3 Lord Col- 
ham's Caſe; writing Letters to a 
Forcign Prince inciting to Invaſion; 
a: Overt act. 

4. Conſpiring to levy War no 
Overt a& unlefs levied, becauſe it 
rclates toa diſtin& Treaſon. 

Il. Treaſon levzing War againſt 
the King, 

I. A conſpiring orcompaſhing to ? 
levy War, without a War de fa@o, » 
no Treaſon: but if a War levied, 
the Confpirators Traytors as well 
as 


CCC _ - - 


14 Digh Treaſon. 

as the Actors: This appears by the 
Stat. 13 El. c. 1. that made ſuch 
Conſpiracy to levy War Treaſon 4 
during the Queens life. P. 
2. A railing a Force to burn or | z 

* throw down a particular Incloſure 2? 

x. only a Riot; but if it had been to 1 

go from Town to Town, and caſt in : 

all Incloſurcs, Bradſhaw's Caſe; or to 


a 

change Religion, or to inhance the I 

Salaries of Labourers, a levying of + 2 

War, becauſe the End publique. 1 
3. Joyning with Rebels pro timore 


* mortis, & receſſerunt quam cito potue= \ 1 
c runt, no levying War. Oldcaſtle's * 7 
Caſe. of I 
4. Holding a Fort or Caſtle a- ; 
oainſt the King's Force a levying 7 | 
War. t 


p "> — 


II. Treaſon Adbering to the King's 
Enemies, gwing them Aid within 
the Land and without. 

1. What Aadbering ? | f 
rt. Giving Aid and Comfort to | 


\ them. 
| 2, Surrender the King's Caſtle for ; 
reward, : 


$ 2. What 


. 
_ 
LY, 
{ 
of 
- 
it 
i} 4+ 
ER 


High Treaſon, 


2, What an Enemy 2 
I. The Subject of the King be- 
: coming a Rebel, he that out of the * 
7 Realm ſuccours him, this not ad-, 
2 hering to an Enemy wirhin this 
IF Clauſe. 
F 2. An Enemy coming hoſtilely 
into Ezgland, ihall be dealt with as 
| an Enemy , executed by Marſhal 
Law, or ranſomed ; but a Subject 
aſliſting him ſball be dealt with as a 
Traytor. 

3. The Scots invading England 
in the Queens time adjudged Ene- 
mies,though Scotland then in Amity. 
Lord Herri's Caſe. 

3. Within the Land or without, 
how that Foreign Treaſon ſhall be 
tried, 

1. At Common Law for a Fo- 
regn Treaſon the Indidt- 
ment and Trial mult be 
where the Land lies. 


od 


2, By the Stat. 35 H. 8. c. 2, Dy: 298. 


which 1s vet in Force it 
may be inquired of and 
l tried in B. R. or by Com- 
f miſhon in any County 
where 


CONT 


16 Ixtgh Treaſon. 


where the King appoints ; 
- the King's Signature may 
. be either to the Commiſh- 
on or the Warrant there- 
of. 
Treaſon done in Irelard is within 
that Statute, Perrot's Cale. 
Trot. Ab. 3. By the Stat.28 H.8.c.15. Trea- 
ae ſon upon the Sea 1nquirable and tri- 
able by Commiſſion in any County ; 
at Civil Law it muſt be before Lord 
Admiral. 
IV. Treaſon, Violation of 
1. The King's Wife extends not to 
a Dowager. 
$. If the conſent 'tis Treaſon in 
f her. 
2. The Prince's Wife. 
$. The ſame Law as before. 
3. The King's cldeſt Daughter 
then living. 
Thus far of Treaſons that relate 
to the King's Perſon and neareſt Re- 
; lations, whercin generally 
I. There muſt be an Overt act to 
manifelt that Offence. | 
2, That muſt be made appear by 
* manifeſt proof, and not by con- 
zectures. 3, He 


+1 


Digh Treaſoir, 

3, He muſt be lawfully attaint 
thereof, either by Confeſſion or by 
his Peers in his like time. 

And therefore if a Perſon beflain 
n open War he torfcits nothing, nei- 
ther can he be attaint in ſuch caſe, 
but by Parliament. 

2, Thus far of Trcaſons rclating 
to the King immediately 5 now/fol- 
lows that which is [terpretatice 
Treaſon. 

$ Kil/ize the Chancellor, Trea- 
ſurer, Juſtice of one Bench or other, 
Juſtice m Eyre,or of Aſſiſe, or Oycr 
and Termincr in their place, doing 
their Ofhces. 

I. This extends but to the Per- 
ſons here named, not to the Lord 
Steward, Conſtable, or Marſhal, or 
Lords of Parliament, 

2, It cxtends to theſe only doing 
their Office. 

3. Itextends only to a killing,noi 
a wounding without death, 

But by Star. 3 17. 7. 14, com- 
paſling to kill the King, or any 05 


his Council made Fulony, 


> 


1} High Treaſon. 
2. Counterſeiting the Great Scal 
or Privy Seal. 

1. It muſt be an aqual coun- 
terfeiting : therefore com- 
paſling tro do it no Trea- 
ſon, 

2, Afﬀixing the Great Scal by 

the Chancellor without 

- Warrant no Treaſon. 

| 3. Fixing a true Great Seal to 
' anotacr Patent 1s a great 

iifpritton, but not Trea- 
ſ01; nor a Counterfciting 
within this Statute, 2 H, 
4. 25. 

4. Aidcrs and Conſenters to 
ſuch Counterfciting arc 
within this Act. 

5. The Counterfciting of the 

Privy Signet or Sign Ma- 

| nal not Treaſon within 

this A&, but made ſo by 

the Statutc of 1 & 2 Þ. P. 

CLF. 


V. Trea- 


5 kms Þ_ jade. 


High Treafon, 
V. Treaſon concerning the Coir, 


I, Connterfeiting the Kings Coin. 
This was Treaſon at Common Law. vide $i Mr. de 
but yet the Judgment was only as in Mine tarde 
caſe of Petit Treaſon : and this be- gc «75:4. 
ing but affirmance of the Common fon. 3 M. 7.20, 
Law. 

But whereas Clipping,e5c. is made 
High Treaſon by ſubſequent Sta- 
tutes, the Judgment is to be hang'd,' 
drawn,and quartered,becauſe intro- 
ductive of new Law. 

Herein conliderable. 

I. What ſhall be a Connterfeiting ? 
Clipping, Waſhing, and Filing of 
Money for lucre or gain, any of the 
proper money of the Realm, or of 
other Realms, allowed to be cur- 
rent by Proclamation, not Within 
this Statute, but made High Trea- 
ſon by Stat. 5 EL c. 11. but no 
corruption of blood or loſs of 
Dower. 

Impairing , Diminiſhing, Fal{t- 
fying, ſcaling or lightening the pro- 
per money of this Realm, or 
the money of any other Realm 

2 made 


15:gh Treaſon, 

made currant by Proclamation,therr 
Countcitors, Conknters, and Aiders 
within ncitkcr of the former, but 
made Treaſon by the Stat, of 18 EL. 
7. but without corruption of Blood, 
or loſs of Dower. 

2. What his Mozey 2 

This extended only to the pro- 
per Money of this Realm : 

But now, 

1 Mz.c.6. Forging or Coun- 
tertciting Money made 
exrrant by Prociamation, 1s 
High Trcaſon. 

14 EL c: 3. Forging of For- 

rci2n Colin wet currant 
' keres Mifpriſtion of Trea- 
'{3n in tne Forgers, their 
Aiders and Abcttors. 
du Note, the hare forging 
: the King 25 Coin, with- 
Oil ning is Treaſon. 
BL 9.13; 
es if Fering "oh ax 720ney fait 
deins le Re. ant (ciant ce0 deſire fals eſt 
ſolwert Miyprijion de ſreajon, 3 B.7. 
19. lijiat Receoving, Aiding, Ee 
ceftuy qute ad counterſeit, Dy, 296. 


Nota, 


I»igh Treaſon, 

Nota, Eft : fare Miſprifon, mes 
remy Mijpri (ron de Tre tſon, CO ilſant 
reſolve 1661. 

2. The ſecond Offence concern- 
ing Moncy declared Treaſon is, if 
any Perſon bringing into the Realm 
counterfeit Money. 

1. It muſt be Counterfeit, 

2. Counterſcit to the ſinilitude : 
of Ezeliſh Money. 

3. Brought from a Forrcign 
Realm, and therectore not from lr:+ 
[1nd barely. 

4. Brought knowingly. 

5. Brought in, and not barcly 
uttered here : But if falſe or clipt 
Money be found in his hands, by the 
Statute De Moncta 1f he be {ufpict- 
ous, he may be arreſted till he have 
tound his Warrant, 

. He muſt merchandize there- 
with, or make payment thereof. 


Certain Hieh Treaſon made by ſubſe- 
quent Statutes in force, 


5 El. c. 1. Refuling Oath of Su- - 
premacy upon the Tecond tender * 


Treaſon , without corruption of 
Blood, C 3 Ex- 


= 
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Digh Treaſon. 


Extolling power of Biſhop of 
Rome Premunire, 13 El. c. 2. Bring 
rn: Bulls, or putting in execution, Or 

- reconciling to the See of Rome 
thereby, Treaſon. 

Bringing .in Agnus Dei, ec. Pre- 
munire, 1 El. c. 1, V. Dy. 282. 

y. 23 E/,c. 1. Abſolving Subjects 
' from Obcedience,or reconciling them 
to Obedience of Rowe: Treaſon 1n 
Reconciler and Reconciled. 

$. 27 El. 2. Prieſt coming into 
the Realm, not ſubmitting in two 
days, Treaſon. The like for Ergiſh 
1 Foreign Seminarics, 


Fe'ty 


Perty T reaſon. 


S confined by Stat. 25 E. 3. to 
three Particulars -: 
1. Where a Servant kills his Ma- 
{ter. 
This extends to ſome other Ca- 
les : 

I. Scrvant kills his Miſtreſs. 

2. Servant kills his Maitcr's 
White. 

3. Where a Servant , upon 
Malice taken during his 
Service, kills his Maſter at- 
ter departure from hs Ser- 
VICC, 

2. Wife killing ker Husband. 

If the Wife and a Stranger kill 
the Husband, petty Trea- 
ſon in the Wite, Murder 1n 
the Stranger. 

If the Wite or Servant procure 
a Stranger to kill her Hutſ- 
band or Maſter, the: Procu- 


rer acccllary only to Mur- 
C 4 der :; 


i 
| 


* 4 
- I 
VOCyF. 20 


Pctty Treaſon, 
der : But if ſhe procure a 
Servant to do it, Treaſon 
in both. 
3. Ecclefrafticel Perſon, Secular or 
Regular, kills Si PC TIOT: 
Note, Pie re, © 1d Abetters, and 
Procurers to Poutry Treaſon are 


L ins Act not taken by Equity. 

Tit Son Kills. rachs r or Mother, 
it 15 Petit Fecaton, receiving Meat, 
'DJy Fre v9 Or Wages C5. 

the 5edg,zct ia Petty Treaſon 
for a Man to bc - hang'd and drawn. 

A VV/oman to be burnt. 

Wintfocvcr will make a Man 
guilty or Princip 33m Murdcr, will 
make a man guilty or principal | in 
Putt Treaſon 

bur it ihe Servant kill the Maſter 
UPU2T A udien | falling out , ' this 1 
not Puiic Treaton, but Viantaugh 1- 


V act a 
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Petty Treaſon, 
; ty of Petit Trcafon, for it is a pre- 
* ſencc. 
I Servant Fic Mr. per procurement le 
Heme abj Cit $4 hs of Fetit fr _ _ 


11 hs 2. 97 7 '/tr, fe at eco por <5 
enrement F 02 01 Ser: ant : £54 Mur- 
derin F Eftr. &+ - iveeſfory al Mur- 
dcor in Feme on he ant. 2. vi Fitr. 
ſ.it ceo per procurement C i72 preſence 
de Femme ou Servant : eſt Pet. Tre. for 
7}2 Þ exe On Seroa & AH, EC Murder in l 
Fir, Dy. 332. 254, 128, 


—— _ 


Of Felomes : and 1. Of 
Felonies of the Death of 


Man. 


"4 
TT far of High and Petit 
Treaſon. 

Now for Felonies, they are c1- 
ther : by Common Law, by Sta- 
tute. | 

Felonies by Common Law : and 
they are of four kinds : 

1. Such as are committed againſt 
the Life. | 

2. Such as are againſt the Goods 
of a Man. 

3. Such as are againſt the Habi- 
tation of a Man. 

4. Such as are againſt the Pro- 
tection of Publique Juſtice. 

Felonies committed againſt the 
Life of two Natures. 

I. That which 1s committed a- 


gainſt his own Life, Felo de ſc. 


2, Committed againſt anothers 
Life : 
I. Involuntary, 


t. Pey 


| 


Lg —*4+ 
VC 


Felonies, 


1. Per infortunium, and there» 
in of Deodands. 
2, Per neceſſutatem. 
In defence of Juſtice. 
In defence of ſelf. 
2. Voluntary, without Malice. 
With Malice. 


26 


St, PC. 16. 
Dalt, C, G2» 


Felo De Sc. 


[# He Perſon. 
'1, As in other Felomies,1o 


in this, the Perſon that 


commits it muſt be of 
age of diſcretion, and {,. 


Compoes mentis 3; other- 
wiſe no Forfciture : 
Thercfore if a Luna- 
tick, during his Lunacy, 
a Man diſtra& by force 
of Diſeaſe,or Now com- 
pos, kill himſelf, no Fe- 


lony. 


2. As in other Felomesthe 


death muſt eaſe with- 
in a ycar and a day af- 
tcr the li: T.e, Rc. 


2, The 47 may be voluninry, 

Invoimntary mn 

It 4. aauit 3. ani B. falling 
down with his kmit Grawn, A. 1n 
purſuit to kill 4. by haſte falleth 
upon the knite, A. 1s Felo de ſe, and 
toricits his Goods, 


ſore caſcs. 


Þut 


& . ws 


Felo De Se, 25 
But if B. were ſtanding in his De- c.P.C. p. 54; 

fence with his knife drawn, A. runs 

upon the Weapon and kills himſelf, 

A. is not Felo de ſe. 
3. The Convidion. 

| 1.If the Body can be ſeen,then 

the Conviction before Co- 


p | roner, ſuper viſunt Corporis, 
Y and not traverſable. 
$I 
. 2, If not ſeen, then before the C, P.C. $8; 
= Juſtices of the Peace, and 


then traverfable by the 
Executor or Adminiſtra- 
ror. 
In the ſame manner, if enquired 
in B. R. mn fame County, traverſa- 
,- ble. 
4. The Forfeiture : 
1. When ? By the Conviction. 
2, How rclating ? To theſtroke. 
| Therefore, Viliam gives himſclt a 
| mortal ſtroke ; Lord ferfeth goods : 
Villain dics ; King {hall have them. 
2. Of what? 
Joint things intire, all forfeited, c, pc. $5; 
unleſs in caſe of Merchants. 
Joint things feverable , Niowrty 
| forfeit. 


o< Ry | AMS th | 


but 
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Felo De Se. 
But Joint Chattels in Husband 
and Wite, all Forfeit for this Of- 
fence of Husband. 


Chancemedley, 


Chancemedley. 


Elony for the death of ano- 
ther, cither involuntary, or 
voluntary. 
Involuntary per infortunium ; 
Ex neceſſttate. 
Involuntary per i-fortunium. 
Chancemedley, where a Man do- 
ing a lawful act, without intent of 
hurt to another, and death caſually 
enſues : 
As, ſhooting at Rovers, or at a 
Bird, or hewing a Tree and the 


* Hatchet-head flics off, 
A School-maſter in reaſonable Cr. 25. 


manner beating a Scholar,or Father 
his Son, or Maſter his Servant. 
Doing a lawtul thing that may 
breed danger, and giving warning 3 
juſting by command of the Prince. 
Bur tf the act be unlawtul, then 
death enſuing Man{laughter or Mur- 


der. 


Shooting at a Deer in anothers C.P.c. 54. 


Park, the Arrow glanceth 27:1 kl 
lth a ſtander by, Manilaughrter. 
Throyw- 


32 


Co P.C, os 


Dalt. c. 96, 


St, PC.c, 15, 


Chancemedley, 

Throwing ſtones or ſhooting in 
the High-way, and death enſuing, 
Manſlaughter. 

But if a man , knowing people 
paſling by 1n the {treet,throw a ſtone 
over the wall, Murder. 

Playing at Hand-{word without 
command of the King, death enſu- 
ing, Manſlaughter. 

So that an unlawful a&, without 
an ill mrent, Manflanghter 3 with 
an ill intent, Murder. 

And this cauſeth forfeiture of 

oods; but a Pardon of Courlſc 
1pon the Special matter found, 


Deodand, 


\ 
N 


Deodand. | 


—R_ 


Ut there is a death per 7nfor- 

tuminy without the default 

or procurement of another : fall 

from a Tree, or by a Horſc or Cart : 

and there the thing that occafions 

| thedeathis Forteited and Deodund: 
whercin conliderable, 

q 1. What Forfeited as a Deo- 


| 
: 
, 
- dand. 
1. If a man fall from a Cart, or c..c. «2; 
from a Ship im Freſh-water, it 1s a 
Dcodand ; otherwiſe 1n Salt-wa- 
«tr, 
2. If an Infant under fonrteen | 
' be {lain by fall from a Cart, Horſe, 
or Mill, no Deodand ; bur if tain 
by a Horſe,Ox, or Bull, then a Deo- | 
_dand. 
3. [ft a man kill another with any g,q. 1,6 - 
1 -Sword, a Dcodand. | 
2. When forfeited, wis. 
; When found by Inquilition, pax, « s- 
therefore the Jury ought to find 
the 
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Deodand, 
the price 3 and this is before Co» 


roner. 
3. The Relation of the Forfeiture 


1s to the ſtroke. 


Homicide 


Homicide ex Neceſſitate. 


"His of ſeveral forts : 
I. In reference to juſtice. 

2.In defence of his Perſon, Houle, 
Goods. 

Homicide ex zeceſ/ztate. 

$. 1. [nz reference to juſtice , of 
ſeveral kinds : 

I. In execution of Juſtice. 

2. In advancement of juſtice. 

Fomicide i» Excc:tion of Juice 
requires certain Preſcripts. 

I. That the Judgment be given 
by one that hath Juriſdiction 1n the 
Cauſe. 


If a Juſtice of Peace give Judg- Dal. c. :8, 


ment in Treaſon, the Execution 
thereot Murder in Judge and Offi- 
Cer. | 
But if he give Judgment of death 
in Treſpaſs, Felony in the Judge, 
but not in the Officer that executes 
It, 
2. That it be done by a lawful 
Ofhcer. 


Thercftore if a Stranger of hig Lal. & 58. 


i) 2 own 
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$t. PC. Ce 4. 


Cl, C. $8, 


Cro. fo. 27, 


Donceyve cr INecefiitate, 
own head, or the Judge that gives 
the Judgment, Exccute it, where 1t 
1s to be done by the Sheriff, Fe- 
lony. | 

3. That it be done purſuant to 


the Judgment. 
Judgment to be hang'd , Sheriff 
behcads him, Felony. | 


2. Homicide i# advancement of 
Tuſtice in Cauſes, 
Q Criminal. 


2 Civil. 

1. In Cauſcs Criminal. 

If a Sheriff or Barhift, having war- 
rant to arrdt a Porfor indicted of 
Felony, and he will not obey, or 
ſufier himiclf to be arrc{ted, the 
Bailiff kills him, no Fdlony, 

The fame if any Perſon that par- 
ſucs upon Huc-and-Cry, or other- 
wiſe to arreſt a Felon that Hics, 

It a Fclon arreſted - break awav 
from his Conduttors to Goal, icy 
may kill him, if they cannot other- 
wile taive hin, 


But 


Homicide ex JNcceſſitate, 

But in this latter Cafe there mult 
be a Felony done. 

If a Priſoner aflaults his Gaoler, 
and he kill the Prifoncr, no Fe- 
lony. 

Rioters or forcible Enterers or 
Deteinors, ſtanding in oppoſition 
to the Juſtice's lawful warrant, and 
one of them flain, no Felony. 


Keeper or Parker may kill Hun- Cc. f. 28. 


ters, if they fly or defend them- 
{clves. 

Champton in bre de dtc , ot 
Combatant in Appele , excutc: in 
killing the other, 

2, In Cz! Caulcs, 

Though Skerift cannot kill aman 
who tlies from the cxecution of a 
Civil] Proceſs, yet it he rcfift the 


arrelt, the Sheriff or his Officer need Cc. pl. c. 55. 


not give back , but may kill the 
Aſlailant. 

9. So if 1n the arreſt and ſtriving 
together, the Officer kill him, no 
Felony. 


Donicide er JINeceſſitate. 


Now touching all the former Homi- 
cides thele things obſervable : 


1. There muſt be no malice co- 
loured under pretence of neceſhity 3 
for if it be, it alters the Caſe, and 
makes it Murder. 

2. The Party that did the Fact 
muſt be arraigned, and upon Not 
Guilty pleaded, the Special Matter 
muſt be found. | 

3- Upon this Special Matter thus 
found , the Party is to be diſmiſt 
without any forfeiture or pardon 
purchaſcd, 


'S 


nr” 


15 


Homicide er Neceſſitate, 


2, Hus of Homicide ex zeceſſe- 

tate in reference to Pub- 
lIique Juſtice : Others there are that 
are grounded upon Private {ztereſt, 
and they of two kinds : 

I. Juſtifizble, and conſequently 
inducing no forfeiture at all, nor 
needing pardon, 

2. Brewſable and yet inducing a 
forfeiture. 

I. Juitifiable and inducing no 
forfeiture, where a Perſon comes to 
commit a known Felony. 


1. If a man come to burn my pac, 5, 


Houſe, and I ſhoot out of 
my Houſe, or ifſne out of 
my Houſe, and kill him, no 
Felony. 

2, If a Woman kill him that 
aſlaulteth to raviſh her, no 
Felony. 

3. If Thieves aflault me in the 
High-way, or in my Houſe 


to rob me, and 1, or my 24A, 8.c. s, 


Servant kill them, no Fe- 
lony nor Forfeiture, 


D 4 But 


1omicide cr. INeceſſitate. 


But if the aſlault in my Houle 
were not to rob me, but 
to beat me,&c.there would 
be only ſe defezzdendo, and 
goods forteited, and a Par- 
don of courſe to be grant- 
ed,becaule (they) came not 
to commit a known Fclo- 
ny ; for it cannot be judg- 
ed whether he mcant to 
kill me. 

If one come to enter into my 
houſe, claiming Tule, and I kill 
him, Manſlaughter. 

if A. enter wrongfully into the 
houſe of B. rivtoully and forcibly, 
B. and others 1ndcavour to hire the 
houſe, A, kills, Manflaughter. 
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Se defendendo. 


Omicide Excnſuble Se defen- 

dendo, which though it ſave 

the Lite, yet the Goods are forfeit 
ed 5 this requires theſe things : 

1. It muſt bc an inevitable neccf- 
lity. 

In caſe of a juſtifiable Homicide, 
as of a Thief that comes to rob me, 
or by an Officer reſiſted in Execu- CP. C. t. 56, 
ting an Arreſt, the Party need not 
give back to the Wall. 

But in this Homicide ſe deferden- GP. CG 57: 
do, the Party that is aflaulted not 
excuſed, unleſs he give back to the 
Wall. 

But if the aſſault be ſo fierce,and C.P.C. 57: 
in ſuch a place that giving back 
would endanger his life , then he 
need not give back, 

A man fights, and falls to the Patt. <: 98: 
ground , then flying not neceſſa- 
ry. 

2. It muſt be'in his defence. 

Tf A. be aflaulted by B. and be- C.P. C, 56; 
fore a mortal wound given A. gives 
back 


_ _ 
> == —_—_— — 
- = >... 4 - A — = IM Ka 


42 Se Defendendo. 


back till he come to the Wall, and 
then in his defence kills B. this is 
Se defendendo. 
But if the mortal wound firſt 
given, then Manſlaughter. 
ds C. 984 If A. upon malice preperſe {trike 
rom. 26, PB. and then fly to the wall, and 
there in his own defence kills B. this 
is Murder. 
But if there be malice between 
A. and B. and A. ſtrike firſt, B. re- 
treats to the wall, and in his own 
defence kill A. this is Se defen- 
dendo, | 
Ifmalice be betwixt A. and B. and 
A. aflaults B. B. retreats to the wall, 
Crom. fol. 257 and then kills A. in hisown defence; 
if 1t be in the High-way he ſhall be 
diſcharged, but if not, yet it 1s Se 
defendendo, Copſton's Cale. 


Murder, 


Murder. 


Hus far of Homicide Involun- 
tary : 
Homicide Voluntary is either : 
Ex malitia precogitata, which is 
Murder. 
Sine malitia, Manſlaughter. 
Murder is when a perſon killeth 
another of malice within any Coun- 
ty in Ergland, ſo he die within a 
year and a day. 
. 1. Who ſhall be faid a perſon kit- 
ling 2 


A man that is Nox compos kills oaly 


another, this is no Felony. 
$. The ſame for a Lunatick du- 
ring his Lunacy. 

But he that incites a #2ad-1a7 to 
kill another is a principal Mur- 
derer. 

A man drunk killeth another, this 
is Felony. 

An Infant within age of diſcreti- 
on kills a man, no Felony ; as if he 
be nine or ten years old. 

But if by circumſtances it _ 
ct 
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Trom, 2» 


\t, PC, Co D 


C. PC. $2, 


Dal. c. 53. 


MVYurdee, 


eth he conld diſtinguiſh between 
Good md Evil, it is Felony : as if 
he hide the dead, make excuſes. 
CC. 

But in ſuch Caſes Execution in 
prudence refpited to obtain a Par- 
don. 

2, What ſaid Malice £ 

It is either implied or expreſled. 

Iaplied malice 1s colleGted either 
from the manner of doing, or from 
the perſon {lain, or from the perſon 
killing, 

1. Malice implied i the manngr 
of doing. 

Poyſoning wilfully any man, im- 
plics malice. 

If a man do an act that apparent- 
ly muſt introduce harm, and death 
enſue 3 as torun among a multitude 
with a Horſe u{cd to ſtrike, 

But note, that if it were with an 
intention to do harm,then Murder ; 
1f without ſuch intention , Man- 
{laughter. 

The like of throwing a ſtone 
ovcr a honſe among many pcoplc., 


the intention of doing harm makes 
W 


»y 
Fa 
. 


Yutder. 
it Murder ; want of ſuch intention, 
Manſlaughter , becaule the aft un- 
lawful. 

For an Intention of evil, though 
not againſt a particular perſon, 
makes a malice. 

Killing any perſon without pro- 
vocation, Murder. 

A. comes to rob ÞB. Þ. rcfifts and 
{trikes, A. kills him, Murder. 


A. Diſtorts his mouth, and laughs w. 42. 43 +: 
at B. who thercupon kills him, Mur- 3r4n's Calc, 


der. 
2. Malice implied i reſpec? of the 
perſon killed. 
e[fa Watchman or Conſtable, or 
any that comes mn his afti{tance, do- 


ing their Office, be kilted,it 1s Mare 4 R. Hamden's 
der, though the kiiler knew not C5, Tung's 
Caſe, 


him to be ſuch. 
If any Magiſtrate or Miniſter of 
Juſtice, having 2 !awtul Warrant, 
be killed, doing his Othce, it 1s Maur- 
der: As where a Scrjcant comes to 
Arreit, 
1. Tho 
2, Thouy 
Ze Thou; 
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9 Rep. Mack- 
ally's Caſe, £ 


Murder,” 
he ſhew not out of what 
Court, or whoſe Suit. 

4. Though the Proceſs Erro- 
neous. 

5. Though he ſhew not his 
Warrant or Mace where it 
1s not demanded. 

But if the Officer do what 1s not 
warrantable, as break open a win- 
dow to arreſt, there though (lain, 
Manſlaughter only, P. 15 Car. Cook's 
Caſe. 

Malefa&ors come into a Park.the 
Parker ſhoots, they fiy, he purſues, 
they kill him, Murder in all; for 
their firſt entry was with a malit#- 
ous intent. M. 17 Jac. Ofrar's 
Caſe. 

3. Malice implicd 7 reſped of the 
perſon killing. 

A. aſſaults B. to rob him, Þ. reſiſts, 
A.-kills him, Murder. 

Priſoner by Dureſs of the Goaler 
comes to an untimely end , Mur- 
der, 

Executing Martial Law intime of 
Peace, Murder. 


2, Majice 


Yurder. 


2, Malice Expref conſiderable, 

I. In the principal in the firſt 
degree that doth the act, 

2, In the principal in the ſc- 
cond degree, that is preſent 
and aiding, or abetting. 

3. Inthe Acccſlory before the 
Fact. 

1, In the Principal in the firſt 
degree. 

I, If a perſon have no particular 
malice againſt any ſpecial perſon , 
but comes with a general refolution 
againſt all Oppoſers, if the aft be 
unlawful, and death enſue, it is 
Murder: As if it be to commit a Crom. 22. 
Riot, to enter into a Park, Lord 
Dacre's Cale. 

2, It there be malice between A. 
and Þ. and they meet and fight up- 
on that malice, though A. gives firſt 
_ yet if B. kill him, it is Mur- Crom. 2x. 

cr. 

If there be malice between A. and 
B. and A. aflault B. and after A. 
flies to the wall, and there in his 
own defence kill Þ. by ſome this 1s 
Murder, but @xere. if 
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C. PC. 57. $5. 


Laurence Caſc. 
38 El. 


H. 9 7415. Ravw- 
{y's Cale, 


Yurder. 

If there be quarrel between A. 
and B. and A. challenge B. B. de- 
clines it, but at Iength upon 1mpour- 
tunity, and to vindicate his Repu- 
tation, meets and hghts, and kills A. 
this is Murder, P. 14 Fac. 1averncr's 
Caſc. 

If A. and B. fall out upon a ſud- 
den, and they preſently agree to 
fight, and cach fetch a Weapon and 
go into the ficld, and one kills the 
other 3 this1s only Manſlaughter, be- 
cauſe the blood never cooled : but 
otherwiſe if they appoint to fight 
the next day. 

A. and B. fall out, A. ſaith he 
will not ſtrike, but will give B. a 
pot of Ale to touch him, B. ſtrikes, 
A. kills him, Murder. 

It A. and B. arc in malice, and 4. 
challenge the ficld, and B. rcfuſe to 
meet, but ſaith he {hall go to mor- 
row to ſuch a Town, 4. mects him, 
aflaults him, and B. kills him, Man- 
{[laughter, and no Murder. 

The Child of A. beats the Child 
of B. who runs home to his Father, 
anc he runs threequarters of a mile, 

beats 


: 


y 


b 
4 


: 
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NYutrder., 
beats the other Child, and he dies, 


| Maullaughter. 


3. It malice be not continuing till 


? the death, no Murder, 


A. and B. combat upon malice, 


and are parted, and after they meet Cro. 21. 


and combat upon the ſudden, and 
one kills the other , by ſome not 
Murder, becauſe the firſt Malice ſa- 
tisfed. 

If the party killed had wounded 
at the firſt combat the party (laying, 
Luare. 

A. and B. are at malice, and re- 
conciled, and after upon a new oc- 
caſion fall out and kill, no Mur- 
der. 

4. Though the malice did 704 
riſe ſo high as death, but intendecÞ 
only to beat the party, yet it malt- 
tious, it 15 Murder it death cn- 
lue. 

A Keeper of Eſterly Park iinds a 
Boy {tealing wood, bound him to 
his Horſe-tail and beat him , the 
Horſe ran away , kill'd the Child, 


> Murder, for it was a deliberate acr, 


M. 4 Car. B. R. Holloway's Cale. 
E s. Ihc 
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Ke” on 


Dy. 128, 


Yurder, 


5. The malice intended to one, 
egreditur perſonam , and makes the 
death of another upon that malice, 
Murder, and qualifies the act in the 
ſame mariner, as if it had had its due 
ctect. 

A. having malice at ÞB. ſtrikes at 


| him, and mifleth, and kills C. this is 


Crom. 10Ts 
El!y's Cale, 


9 REp. Gore's 
Caſc, 


murder in A. and if it had been 
without malice prepenſe, Manſlaugh- 
rer. 
A. having malice to B. aflaults 
him, and kills the Servant of B. this 
is Murder in A. 

A. lays poiſon to kill B. andC. 
at miſadventure takes 1t and dies, 
Murder in 4. Contrary it it had 
been laja to kill Rats; then infor- 
tn, | 

A. and B. combat upon malice, C. | 
comes to part them, A. kills C. this Þ 
is \iurder,and per ſcars, Viurder in 
both; and if the falling out were 1 
ſudden, then only Viantlaughter in F 
him that kill'd him, Vide Dyer 128. \; 
20 FE. 2. Corone 262. | 
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, 
% 


6. The malice muſt be of Corpos- ! 
ral damage to the party. 


2, Prin- 


Yurder, 

2. Principals iz ſecond! degree,that 
are atding and abetting, 

1. If two or more come tog-ther 
to kill, rob, or beat a man, or to 
commit a Riot, and one of them 
kills a man, this is murder in all 
them of that party that are preſent 
aiding or abctting him thereunto, 
or that were rcady to aid him, 
though but lookers on 3 otherwiſe 
if he came there by chance. 

2. All arc ſaid to be preſent that 
are in the ſame Houſe, though in 
another Room, or 11 the ſame Park, 
though half a mile diſtant, and out 
of view3 thercforc if they came to 
commit a Felony, ſuch perſons aid- 
inz2 or abctring ſhall be ſaid Pre- 
ſ:nt. 

3. 4.and B. fall out, and appoint 
the field; A. takes C. his Second, 
B. takes D. his Second ; A. kills B. 
this 1s doubtleſs Murder 1n C. end nt 
hath been held Murder in D. alſo 
for it 1s a compact z but it fecems 
otherwie. 

4, If 4. and B. having malice 
prepenſe meet and hight, a; id C, the 
© 3 Ser” 


St, P, C. C. 4» 


34 H. 8. B, C9« 
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M, 

ware/al's Caſe. 
Croim, 10 


Dal, c CS + 40 


Dal. C. Q 7, 
; pb 123, 
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Crom, 100» 


AJurder. 


Servant of A. not acquainted there- 
with, take part with A. his Maſter, 
and kill B, this is Murder in A. but 
only Manilaughter in C. 

The ſame Law if C. came in ſud- 
denly, and took part with 4. and 
killd B. V, Sir Ferdinando Cary's 
Caſe, 14 Jac. 

Mes | un vient la per chance, & 
zabette, neſt principal, nec acceſſory 
al Manſiaughrer on Murder , Stamt. 
40. 
2. What malice in the Acceſſary 
before the Fact. 

A. commands b. to kill C. with 
a Gun, he kills nm with a Sword, 
A. is accetlary to this Murder, bc- 
cauſe the killing was the fub- 
{tance. 

But if he command B. to kill C. 
and he by miſtake kill D. this 1s 
Vurder in B. but A. 1s not acceſlary 
thercunto. 

A. commands Þ. to beat C. who 
beats him, whereof he dies, this is 
Murder in B. and A. 1s acccſlary, 
becauſe death cn{ues upon the aft 
commanded. 


4. What 
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NYurder, 
4. What Kil/rrg ? 
Priſon , Wearon, Gun , Bow , 

Cruſhing, bruiling , Smothering , R 

Strangling , Famithing , inciting 

Dogs. 
$. Laying a Sick man m the 

cold. 

Laying an Infant in an Orchard 
under Leaves, and he {tricken with 
a Kite, 

A man keeps a Beaſt uſed to 
ſtrike knowingly, and tics it notup, 
the Beaſt kills a man, Felony by 
ſome, by others not, buta great miſ- 
demeanour, 3 E. 3. Cor. ZIr. 

5. What the per/or killed ? 

It muſt be a pcrfon 7: rerun 24- 
tra. 

If a Woman quick with Child 
take a potion to kill it, and accor- 
dingly it is deltroycd without being 
born alive, a great miſfprifton,but no 
Felony ; but if born alive, and after 
dics of that potzon, it is Murder, 

The like if it dies of a (troke g1- 
ven by another in hike manner. 


St, Dal, c. 93, ' 


$. Counſel beforc the birth to c. pc.c. - 
deſtroy 1t,and after the Child isborn a C93. 


'E 3 de- 
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Yurdcr, 
deſtroyed accordingly, the counſcl- 
lor is accc{lary. 

6. What a place within the 
Realm 2 

Stroke anddeath 7 partibis tranſ- 
#14rinis not puniithable at Common 
Law, but before the Conſtable and 
Marſhal, 

Stroke and dcath upon the Sca in- 
quirable before the Admiral, or ac- 
cording to the Stat. of 28 H, 9. 
c. 12, But ſtroke upon the Seca, 
and death within the Body of the 
Co Nty, not puniſhable at all. 

thc ſtroke in one County, and 
the death In another, the party ſhall 
be tadicted where the death hap- 
ned. 

An acccflary in the County of A. 
to a Fclony committed in the Coun- 
ty of B. the accefſary after Certifi- 
Cate of thc Conviction and Attain- 
acer Of the principal, may be Ar- 
raigned upon an Indictment in the 
County of A. where he was acceſſa- 
2 E.6. c. 24. V. Forman 
Preceſſus ind in B.R. C. PC. Cap. 7. 


Cuourrics Cale LCs 


ry. Stat 


7. The 


Murder, 55 
7. Theparty muſt die within the 

gear and the day of that ſtroke, or 

poiſon, &c. | 
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E 4 Manſlanghter. 
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Manſlaughter. 


I LLING another upon a 
| {udden falling out, or pro- 


vocation, or unjuſtitable act, Man- 
{laughter. 
1. What a ſudden falling out © 
Two combat and part, and pre- 
ſently come together and fight, or 


one preſently tetcheth a Weapon , 


and killeth the other, or they pre- 
{ently fetch their Weapons, and go 
intothe field,and one kills the other, 
Manſlaughter. 

Diverſe Rioters enter into ano- 
thers houſe forcibly, and eject the 
people; afterwards they being in 
poſſeſſion, the party ejefted, with 
twenty more, comein the night to 
the houſe, endeavour to fire 1t, and 
one within ſhoots and kills one of 
the aſlailants ; ruled to be Man- 
{laughter, becauſe their entry and 
holding with force illegal, and not 
Murder, becauſe a ſudden provoca- 


ton, 
fs) 


MBanſtaughter. 

So A. claims ritle to the houſe of 
B.A. attempts to cnter and {ſhoots 
at the houſe; B. ſhoots out and 


kills A. adjudged Mantlaughter, 
Two fall out and fight, and one pal. c. 54. 


oer [tand- 


breaks his Sword; a ſtrang 


- ing by ſends him another, and he 


kills therewith, Manſlaughter in 
both. 

2. What a ſudder provocation 2 

Two {trive for the wall, and one 
kills the other, Man(laughter. 

3. What unlawful af, whereupon 
death enſuing will make Manflaugh- 
ter ? 

If the unlawful act be deliberate, 
and tend to the perſonal hart of a- 
ny immediately, or by way of ne- 
ceſlary conſequence, death enſuing, 
1s Murder. 

But if either ſuch deliberation or 


intent of perſonal hurt be wanting, 


Manſlaughter. 
Two play at Foils, and one kills 
the other, Manſlaughter, Sir Johz 


$ Chicheſter's Caſe, 11 H. 7. 23. V. 


Kel. 108, 136. Wraſling, & un tut 
autre, - 


A 


w + oe 4 4 end tn. 1 On CR = 
"» @:Y r : - "_———_—_— 
wt E 4 "I 


Manſlaughter. 

A man throws a ſtone at another, 
which glanceth and killeth another, 
Manſlaughter z and not Murder, 
becauſe no malitious intent to hurt; 
not per infortuninu, becauſe doing 
an unlawful act. 

There is a particular Manſlaugh- 
ter, wherein Clergy is ouſt, by the 
Stat. 1 Fac. c.8, wherein. 


1. He that is ouſted of Clergy |: 
by that Statute, muſt be eſpecially 


Indicted purſuant to the Statute. 

2, It extends to him that actually 
gave the ſtroke, not to thoſe that 
are preſent, 

2.. Need not Conclude contra 
orman $tatitr. 

4. Although the Inditment be 
ſpeci] upon the Statute , yet the 


Jury may find general ManſJaugh- : 


ter. H. 23Car. B. R. Page's Caſe. 
A Newgat rep. 16 Car. 2. A man 
whips his horſe 1n the ſtreet to make 


him run ſpeedily, and the horſe runs ' 
over a Child, and kills him ; Man- | * 


{laughter : But another whips the 
horſe, whereby he ſprings out, and 
runs over a Child, and kills him ; 


per 
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Manſlaughter. 
per Infortunium. Nota, Indiftment 
de Murder per ceo que eſt per infor- 


tun, ſur non cl. pled, Jury poet trover 


- Ini noncul. {t ſoit Coroners Inqueſt que 
trove ceo per misfortune &» le party 


.connſt ceo. Prettye's Cafe. 


Larceny. 


. 
F 


Larceny. 


E come to Offences Capital, 

which refer to the Goods 

of any Perſon, viz. Larceny, which 
1s of two kinds ; 


Simple Larceny, 
| GW and complexed Larceny. 


Simple Larceny of two kinds : 

Grand Larceny, of the value of 
12 pence. 

Petit Larceny , under that va- 
Jue. 

Simple Larceny, a felonious and 
| fraudulent taking away by any per- 


ſon of the meer perſonal goods of | 


another, not from the perſon, nor 
out of his houſe, to the value of 


T. What 


+ 


Latceny. 


1. What ſhall be ſaid a Feloniows 
taking © Imports two things : 


1. A taking necellary 3 the In- 
dictment muſt be Cepzt ; if it wy 
lonice Abduxit Equum, not ſuffici- 
cnt. 

If a perſon find goods loſt, and 


convert them, though the conver- C.P.C. 102, 


ſion were animo furand; ; yet no 
Felony. 

If a man hath a bare charge of 
goods, Felony may be by him com- 
mitted: As a Butler that hath charge 
of Plate; Shepherd of Sheep ; the 
like of him that hath a bare ſpecial 
uſe, as the Gueſt that hath Plate ſet 
before him. | 

But he that hath a poſſeſſzon by 
delivery cannot thercot commit Fe- 
lony. 

A Carrier hath goods delivered 
to him, and he carrics them away, 
no Felony. 

A. lendeth his Horſe to a Stran- 
ger, who rides away, no Felony. 

A Clothier delivers Yarn to a 
Weaver 


Latcetiy. 


Weaver to weave, hecarries 1t away, 
or imbezels it, no Felony. 

But this hath two Exceptions : * 

x. If the privity be determin'd, 
then 1t may be Felony. 

A. dclivers a Pack or a Tun of 
Wine to a Carrier, he opens it, and 
takes out Goods or Wine, animo fu- | 
randi, Felony. 

So if A. deliver goods to B. to 
carry to a certain place, he car- 
ries it to the place appointed, and | 
after takes it azimo firandi, Fe- | 
lony. 

2. By Stat. 21 H. 8. c. 7. where- 
by if a Servant goes away with the | 
goods of his' Maſter delivercd to | 
him above the value of 40 ſhillings, | 
herein | 


1. Extends not to Apprentice, 
nor Servants within eigh- 
teen years, 

2. Requires a Delivery. 

C. PC. c. 44 [f one Servant deliver thc 
Dal. C. $02- goods to the other, this 1: 


delivery by Maſter. 


Larceny. 


If the Maſter deliver an Obli- 

gation, or deliver Cattel to 

{ell, and the Servant receive 

| the money and depart with 

It, it 1s no Felony; the 

f | like if he had gone away 
| with the Obligation. 


 þ 3. He muſt go away with it. 
; Waſtfully conſuming, &c. there- 

of, no Felony. 

: 4. Now by the Stat. of 1 E.6. 

| c. 12, he may have his 

Clergy. 

5. He mult be a Servant at the 
time of the dclivery, and 
» | going away 3 therefore tor 
» i imbezclling afcer Maſter's 


geath, Stat. 33 Fl. 6. c. 1. 
gives remedy, 
If a Servant receive his 
Maſters Rents, and go a- 
way with them, not with- 
in the Statute. 

If a man, fccing a Horſe in the 
Paſture of the Owner, having a 
mind to ſteal him, obtains a Re- 
plevin, and thereby hath the Horſe 
delivered, this a Felonious taying, 


3 


fa 


C.P. C. 47; 
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Crom. 34+ 


C., P.C.c.y47. 


Crom. 33» 


Larceny. 

If A. fclonioutly rake my Horle, 
and 1B. f-lonioutly takes him from 
him, B. may be appealed or indicted 
as of a fclonious taking trom me. 

d. Stat. 33 H. 8. c.1, Falſe to- 
ken. 

On priſt feme de I. S. one ſes biens 


countre le volunt, eſt Felony : Contra 


ſs feme priſt les biens le baron &» ala | 


one eſtr. de ſa bone rolunt. 13 Al. 6. | 


Tiſint ( feme covert priſt biens le ba- | 


ron, ou eux dona al efir. que enx im- | 


port, neſt Felony. Abridg. Afl. 63. 
I. What a carrying away 2 


A Gueſt takes ſhcets out of the 


Bed, brings them into the Hall with 


an intent to carry them away, but 
1s apprehended before this ; a car- | 


ryIing away. 

A. takes the Horle of B. with an 
intent to ſteal him , but 18 appre- 
hended betore he can get out of the 
Paſture 3 this taking away, 

A. kills my theep, {trips them,car- 
rics away their skins, Felony 3 1o if 
he pull off their wool, 

TH. By 


. 4”, 
=, Song an, 
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Larceny. 


IT. By whom 2 and who fuch 
a pzrſon as may commit 
Larceny ? 


An Infant under fourteen years Dal. 104. 


may commit Larceny 5 but pru- 
dence to reſpite Judgment ; yet one 
under fourteen burnt in the hand, 
Preſidents. 

A Feme covert by her own a& 
may commit Larceny, and m ſuch 
caſe the husband may be Acceſlary 
to the wife in receiving her z but 
not e converſo. 

But ſhe cannot feloniouſly take 


' her husband's goods ; and though 


ſhe ſo take her husbands goods, and 


| deliver them to a ſtranger, yet no 


tclony 1n the ſtranger. 


If husband and wife do both a Dal. 104. 


felony, this is felony in both, and 


'- both arrained for it. 


Nota, Books old and latter, and 


| Practiſe, contra. 


If the wife commits murder by 


+ coercion of her husband , murder 
in both; but if thett, no Felony in 
| F 


her : 


Larceny. 
wr 3 but a bare Command excuſcth 
ner not. 
But 1F a Servant commit theft by 
cocrcion of his Maſter, yet it is Fe- 
LONY. 


IV. What meer perſoral Goods £ 


xt. it they arcin the realty, or 
annexed rhercunto ,, no Larceny : | 
As Corn or Grals growing, Apples | 
on Trees. 
$. Stealing a Cheſt of Charters, 
10 Felony, thoagh the Cheſt above 
VaiUes 
Taking Lead off a Church no Fe- 
tony atlvewiſh if he leave 1t a 
winnie, and after come and take it. 
Taking an Infant Ward no Fe- 
AE 
. If they are of a baſc Nature, 
as Maſtiff its, Dogs, Bears, Foxes, 
Morkeys, Ferrets, or their Whelps, 
therecan beno Felony of them but 
of Hawks reclaimed” Felony may 


V 


(Cs 


V. What | 


LArceliy, 
V., What ſaid the Goods of 


another. 


i. Hethat hath a ſpecial proper- p 
ty, as a Bailiit, &c. they arc his 
200ds pro tempore. A. bails goods 
to B. and after to the intent to 
' _ charge B. ſteals them re _ Fe- 
: | lony in A. 21. 7. Kel. 7 . Cloth | 
| in maines I aylor. 
2. He that takes the goods of a | 
, Chappel in time of vacation, in- 
dictable quare boa Capelle;, fo bona Dal. 193, 
Parochianorum, bona mortii, or bona 
- | ignoti, Ec. 
4 So to ſteal the ſhroud off a per- C. P. C.c.47 
* {on buried; and it (hall be bora exc- 
= © catorun. V. Tamen contra, 15 Jac. 
+ Nottingham's Cale. 
C, But taking of Treaſure trove, 
s, | Wrecks, Waits and Strays before 
s, | {ciſure, no Felony. 
at Taking an Obligation Felony. 
y | ©ecauſe in action. 
Taking fiſh in a River no Felony, 
= bnt fiſh in a Net, Trunk, or Pond, | 
at '* Felony, becauſe not at their natural 
F-1 hbcrty ; 


__ 


LArceay. 
liberty : So of old Pigeons out of 
the houle, 

Where a man hath a property 
only ratione loci, or privilegii, 1n 
things fere nature, as Coneys or 
Deer in my Ground, Park, or War- 
ren, no Felony. 

But if reduced to tameneſs, and 
fit tor food, as Deer, Coneys, Cranes, 

ves fi] ne co- Partridge, Pheaſants, he that ſteal- | 

Pn keg. Ct them, knowing them tame,com- 

ov. V. a4. Char- Mitteth Felony. 

a So of Swans marked and pinio- 
ned, or Swans unmarked if tame, 
kept 1n a Mote, Pond, or private 
River. 

Where a man hath a property 
ratioue impotentie in things wild by 
nature, as young Hawks in the neſt, 
Young Pigeons in the neſt, Felony 
thercot. 

Taking of Eggs of Hawk or 
Swan out of the ground of another, 
no Felony, but puniſhable by Sta- 
tute. | 

But taking any thing domite #4 
tire, as Duck, Hen, Geeſe, Turkeys, 


Peacockse, or their Eggs 3 or Dome- 
ſtick 


i 


Larceny. 
ſtick beaſts, as Horſes, Mares, Colts, 
&c. or their young, Felony. 


VI. Where this ſhall be faid a 
felonious taking. 


If A. ſteal goods in the County Crom. 34. 
of B. and carry them into the Coun- Y** 7:5: 


ty of C. he may be appealed or in- 
dicted mm the County of 7. for Lar- 
ceny, but can be indicted of Rob- 
bery only in the County of B. only 
in the former caſe the Stat. of 25 H. 
8. c. 1. oults them of their Clergy, 
if they were not to have had Clergy 
if arraigned in the County of B. 
where the Robbery committed. 

S7 gueſt priſt ſheets hors de le(f felo- 
mioufly, & enx import in hale, & Ia 
ſur fear de purſuit relinquiſh enx, Fe- 
lony. 27 Afl. 39. 


VII. Of the valve of twelve 
pence or above. 


1, Nota, That in caſe of Grand weft. r.c. rg, 
Larceny it muſt be above the value 21 Ja&- ©: 6. 


of twelve pence 3 and if it be but 
F 3 of 
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Dal. c. 101, 
Crom. 3 


Tc, P, C. 24. 


Larceny, 
of the value of twelve pence, or un- 
der, it is Petit Larceny. 

2. If two ſtcal goods to the va- 
lue of thirteen pence, this 1s grand 
Larceny in both, - 

3. It one perſon at ſeveral times, 
at one time ſteal four pence, at ano- 
ther fix pence, at another three 
pence, 1n all amounting to above 
twelve pence, from the fame perſon, 
all theſe put together in one Indidt- 
ment, amount to grand Larceny ; 
and Judgment of death, 

4. It a man be indicted of ſteal- 
ing goods to the value of ten ſhil- 
lings, and the Jurors find ſpecially, 
as they may,the value but ten pence, 
11s but petty Larceny,and no Judg- 
ment of Death. 

And note, petty Larceny is Felo- 
ny, though not of death ; and for 
this he ſhall forfit Goods, and be 
{ubjcctro whipping or other Cor- 
poral punithment. {ſzrt {f fig aw 

fecit furt biens, Coron. 105. 


Robbery, 


Robbery. 


! Omplicated or mixt Larceny, 
which hath a further degree 
of guilt 1n it. | 
1. For that it is a taking from 
the perſon. 
2. For that it 1s a taking out of 
the houſe. 
1. Taking from: the perfor, 
I. Where the pcrfon is put in 
fear, and then 'tis Robbe- 
; ry. 
2, When not put in fear, and 
then 'tis Larceny from the 
perſon, 
Robbery 1s a fclontous and vio- 
icnt taking away from the perfon ot 
another money or goods to any va- 
tac, putting him in fcar. 
1. Violent and putting him is fear: 
th2 words of the Indictment ran, 
740lenter & felonice, and that diſtin- 
guiſhes him from a Cut-purſc, 
2. Takivg away. 
1. An aflault to rob without any | 
taken, 15no Felony. 
F 4 if 
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Crom. 31, 


Co CP. C. 16, 


Crom. 34: 


Robbery. 


If a Thief, with or without wea- 
pon drawn, bid the party deliver 
his Purſe, and he doth it, this 1s a 
taking tomake it Robbery. 

If a Thicf command to deliver his 
purſe, and he deliver, and the Thief _ 
finding little in it, deliver it back, 
this is Robbery. 

IF a Thick compcl the true man | 
by fear to ſiwcar to tetch him a fum 
of mency. which he doth according- 
ly, and the Thief recexves it, 1t 1s 
Robbery. 

If the truc man's purſe be faſtned 
to his girdle, the Thict cuts the gir- 
dle, the purſe falls to the ground, 
no Robbery ; but if the Thief take 
up the purſe, though he let it fall 
again, Robbery, though he never 
take 1t up more. 

All that come in company to rob 
CO one only actually 

0 It, 

A. B. and C.afſault D. to rob him 
in the High-way, but rob him not, 
for that he eſcaped : A. rides from 
the reſt, in the ſame High-way, and 
robs F, out of view of the reſt, and 


Came 


Robbery, 


came back to the reſt, and for this 
| B. and C. arraigned and hanged, 
though aflented not, becauſe they 
all came to the end to rob. Pydſey's 
Caſc. 
3. Taking from the perſon, 
If the true man,ſeek:ng to eſcape, 
caſt his Purſe into a Buth, or let fall 
his Hat, if the Thief take it, Rob- 
bery. 
Taking a thing in the preſence, 
151n law a taking from the perſon. 
IF one take or drive my Cattel Dal. c. 01; 
out of my Paſture in my preſence, 
this is Robbery,if he make an aſlault 
upon me, or put me in fear. 
But if he take any thing from my Dal. ibia, 
perſon, without putting me in fear PY- 224 
by aſſault or violencc, no Robbery 3 


and the Inditment runsthat hetook 


' It from the perſon violently and fe- 
lonioully, putting him in fear, Dal. ibid; 
4. Of what value ſoever. | 
Though under twelve pence, ©6615: 
Mes in foren Connty in tiel caſe Pe- 
tit. Larceny, car n'eſt Robbery Ia. 
2 Jac, Moor's Rep. 
Now though Robbery and fim- 
ple 
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Robbery. 


ple Larceny are both Capital, yet 
they differ in theſe Reſpedts : 

1. The Principal and Acccſlary 
before are ouſted of Clergy,but nor 
in ſimple Larceny. 

6. Stat. 23 N.8.c.1.1E. 6.12, 
25 H, 8.3. 4 & 5 Phil. & Macc. 4. 
Nota, ſpeaks of Robbery in or near 
the High-way. 

2, In the form of the Indict- 
ment : 

An Indictment of Robbery ſup- 
poſeth an aſſault, beating and 
wounding, and-taking from the per- | 
{on ſelorice ; or at leaſt aflault and 
putting 1n fear. felowice & violenter , 
cepit a perſona : Other Indictments, 
though of a taking trom the perſon, 
vet not v7olenter, | 

3. In caſe of other thefts, though 
from the perſon, not felony of death, 
unleſs ittexceed twelve pence : But 
here 1t. 1s Fclony of deaih 1f never 
'9 ſmall, 
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Larceny from the P erſon, 


FT Arceny from the perſon without 


DJ putting 1 fear 3 which may be 


either by picking the pocket , or 
cutting the Purſe, which is ſuppoſed 
to be done clam &- ſecrete a perſona. 

In this Caſc by the Stat. of 8 EL 
ce 4. If the Indictment purſue the 
Statute, which is ſecretly without 
the knowledge of the party, clazz 
£% ſecrete,he 1s ouſted of his Clergy. 


Put if it be under value of twelve C. P.C. c. $6: 
pence, then it remains petty Larce- © 193, 


ny, as before; for the Statute did 
not alter the Offence , though it 
took a Priviledge. 

Larceny from the perſon, which 
is neither clan & ſecrete a perſona, 
nor with putting in terror, nor ſo 
laid in the Indictment, nor ſo found 
by the Jury, Clergy. Dyer 224. 
17 Jac. Harman's Caſe. 


Lar Cenpz 


Per Stat, 23 H, 


8.C. I. 


Larceny fromthe Houſe, 


Arceny receives another aggra- 
vation when it is taken from 


the Habitation of a man. 

Robbing any perſon in their 
dwelling-houſe, the owner,his wife, 
or children, or ſervants being with- 
in, and put 1n fear, ouſted of Clergy 
in caſe of Convidtion, together with 
Acceſlaries before, by Stat. 23 H. 8. 
c. I. 

Felonious taking of goods to the 
value of five ſhillings out of any 
dwelling-houſe or out-houſe , 
though no perſon within, ouſt of 
Clergy. by 39 EL. c.15. 

Theſe have a mark upon them as 
Larcenies complicated, and ſo ouft 


of Clergy. Vs Infra Clergy. 


Piracy. 


Prracy. 


Te this we may add Piracy and 
4 Depredation upon the Sea. 


This at Common Law conceived C. P. C.c. gs: 


petty Treaſon , if done by a Sub- 
ject. 
But this alter'd by Stat. 25 Ed. 3. 
Since that Statute an offence tri- 
able by the Civil Law till 28 FH. 8. 


15. 

"The Stat. 28 H. 8. alters not the 
offence 5 but it remains only an of- 
fence by the Civil Law : and there- 
fore a pardon of all Felonies doth 
not diſcharge it: but it gives a trial 
by the courſe of Common Law : 

I, It extends not to the Acceſla- 
ries: but if the Acceſſary were at 
Sea, triable by the Civil Law 3 if at 
Land, by no Law: for Stat. 2, 3 E.6. 
extends not to it. 

2, It extends not to Offences in 
Creeks or Ports within the Body of 
a County, becauſe pyniſhable by 


the Common Law. 
3. Though 
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© Piracy, 

2. Though it give forfeiture of 
Life, Lands, and Goods, yet no Cor- 
ruption of Blood, 

4. Paine fort & dure m caſe of 
ſtanding mute. 


Bure lars. | 


Burelary. 


E come to the offences 

ww againſt the dwelling or 
habitation ;, and that of two kinds : 

1, Burglary. 

2. Aron, or Burning, 

Burelary by the Common Law is, 

where a perſon in the night time 
breaketh and entreth into the Man- 
ſfion-Houſe of another, to the intent 
to commit ſome Felony within the 
ſame, whether the felonious intenr 
be executed or not. 


{, What ſhall be faid #2 the 
Night 2 


By ſome after Sun-ſet and before 
San-riling it is night. Dal. c. 99. 

But it ſeems that ſo long as the 
Countenance of a perſon may be 
diſcerned it is day. Coron, 293. 


FI. What 


Burglary, 


(I, What Breakine and En- 
tring £ 


The Entring into a houſe by the 
doors open is a Breaking in Law 3 
but here not ſufficient without an 
actual breaking : Therefore if the 
door be open, or window be open, 
and the Thief draw out Gbods 
thereby, no Burglary. 

But if the Thief break the win- 
dow, draw the latch, unlock the 
door, break a hole in the wall, theſe 
are Breaking, 


And as there muſt be a Breaking, 
ſo there muſt be an Entry : 

Setting the foot over the thre- 
ſhold ; 

$. Putting the hand, or a hook,or 
a piſtol within the window , or 
door ; 

Turning the key where the door 
1s locked on the inſide ; 

$. An Entry. 

In ſome caſes Burglary without 
actual breaking, 
Divers 


Surglary. 
Divers come to commit Burglary, 
and one does it, the reſt watch at 
the Lanes end, Burglary 1n all. 
A Thief gocs down a Chimney crom: 26. 
to rob, Burglary. 
Thieves having an intent to rob, 
raiſe Hue-and Cry, and bring the 
Conſtable, to whom the owner CPC. 14- 
opens the door,and when they come 
in, they bind the Conſtable and rob 
{ the owner, Burglary. 
; A Thief aflaults the houſe, the 
owner for fear throws out his mo- 
ney, it ſeems not Burglary, but only 
Robbery. 
A Thicf gets in by the doors open Dal. 95: 
1n the day, lies there till night, then 
robs and gocs away ; no Burglary : 
But if he break open the door to go 
out, Burglary. 
The Servant opens the windoyy Dal. ub ſupra. 
to Ict in a Thief, who comes 1n and 
ſteals, Burglary in the Stranger, but 
Robbery in the Servant. 
If 4. enter into the Hall by the 
doors open, the owner retires to a 
Chamber, and there A. breaks in, 
this a Breaking and Entring. 
] 


Burglary: 
If Thieves enter into a houſe 

through a hole made there before, 

no Burglary. 

A. lies in one part of the Houſe, 

B. his ſervant in another, between 

Trin. 16 Jac. them a Stair-toot-door latched, the 
Eamona's Caſe. ſeryant in the night draws the latch, 
and enters his Maſters Chamber to 

murder him, Burglary. 


HI. What Manſion Houſe ? 


The Church a Manſion Houfe 
within the Law. 

$. The Out-buildings, as Barns, 
Stables, are parcel of the Manſion 
houſe, and Burglary may be com- 
mitted in them. 

Nota, L'uſe ore eſt, {s ſoit un Barne 
ou Stable disjoyned at any diſtance 
from the houſe, zeſt Burglary. 

Burglary may be committed in a 
Manſion-houſe,though all perſons be 
out upon occaſion. 

So if a man hath two houſes, and 
ſometimes lives in one, ſometimes 1n 
another. 

A ſhop parcel of ey 0 


\ 


Burglary. 

A Chamber in an Inns of Court, 
where a perſon uſually lodges, a 
Mantion-houle. 

But a Booth 1s not, and therefore 
remedy tpecially provided per Stat. 
5 E.6.c. 9. 

But ari Indictment quod fregit clau- 

ſum a4 ipſum interficiendunt, no Fe- 
loay, for no Man(ton-houſe. 

A. leaſes to B. a Shop, parcel of 
his houſe, to work in, where B. 
works in the day, which 1s broken, 
ruled not Burglary, becauſe ſevered 


per Leaſe, Trin. 17 Jac. 


IV. With I:tert to commit. 
{ome Felony. 


If the houſebe broken and entred <. vc. c. r4. 
with an 1ntcnt to commit a Tre(- 
paſs, as to beat the owner, no Fe- 
lony. 

If with intent to commita Rape, 
by ſome no Burglary, becauſe no 
Felony at Common Law ; but this 
ſeems otherwiſe, though the Felony 
be not done. 

The Indictment runs, Burglariter 

G 2 & 
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Burglary. 
& felonice domnn Ec. fregernut vel 
mntravernnt ad ipſum Ec. interficien- 
dun. 
And by the Stat. of 18 El. c. 6, 
Clergy taken away 1n all Burglary, 


eo A, rſon. 


Ornirg is Felony at Common 

Law by any that ſhall malici- 

outly and voluntarily burnthe houſe 
of another. 


Burning. 

Sctting fire to a houſe, without 
burning 1t, or any part of it, no Fe- 
lony 3 but if part of the houſe be 
burnt thercby, it is Felony by Com- 
mon Law, 


Maliciouſly. 

A. intending to burn only the 
houſe of B. thercby burns the houſe 
of C. this is Felony 3 and he may be 
Indicted, That ex #:4/itia precogit' he 
burnt the houſe of C. 

A. malicioufly burns his own 
houſe, to the intent to burn others, 
but none <lfe but his own burnt, 
ruled no Felony, but a great miſde- 
meanor 3 upon which {ct in the Pil- 
lory,and bound perpetually to good 
behaviour, 9 Car. B. R, Haines's 
Calc. G 3 NYes 


Arſoit 


Mes it le meaſon d'autre pc eſt 
cowbure, eft Felony, 

The Houſe. 

In-ſet houſe, or Out-ſet houſe. 

If parcel of the Manſion-houſe,as 
Stable, Mill-houſc, Sheep-houlſe Barn, 
and no Clergy. 

$. But burning of a Barn, not par- 
cel of a Manſton-houſe, if it hath 
Corn or Hay m it, Felony,otherwiſc 
nor, 

But Felon not ouſt of Clergy,un- 
leſs part of a Manſ1on-houſe or Barn 
with Corn. 

Burning the frame of an houſe by 
37 H.8. attempting to burn a ſtack 
of Corn by 3 & 4 E.5. made Felo- 
ny, but both Repealed 1 Ma. 

But in Northumberland, Cumber- 
lind, Weitmorland, and Durham, Fe- 
lony to burn a ſtacx of Corn by 
43 El. c. 3. 

Not.z,The Indictment of Burglary 
Donn Manſonalem ;, of Arſon on- 
ly Donnm. | 


Breach 


Breach of Priſon. 


OW we come to thoſe Fe- 
lonies that are the hindrance 
of ameſning a Felon to publick Juſtices 
And they are of three kinds 1n refe- 
rence to the perſon that cauſeth it : 
I, In the party himſelf: 
QBreach of Priſon. 
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2, In the Officer or perſon that 
permits it 3 and then 

$ Voluntary, 
Involuntary, 

3. In a Stranger, that is Reſcue, 

1. Breach of Priſon. 

At Common Law it ſcems all 
breach of Priſon Felony ; but by 
Stat. 1 E. 2. wullus de cetero , qui 
priſonam fregerit , ſubeat Judicium 
wvite vel membrorum pro fractione pri- 
ſone, niſt cauſa, pro qua capt” &* im- 
priſonat” fuerit, tale Tudicium requi- 
rit, 

G 4 And 


fe: Breach of Pyiſon. 
And herein theſe things are con- 
fiderable : 
1. Who may Arreſt or Impriſon ? 
2, What a Priſon £ 
3. What breaking a Priſon ? 
4. What a cavſe that requires a 
Judgment to make this Felony ? 


Arreſt, 


wr 


— __— ——- 


\ 


/ 
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o A rreſt. 


Ho may Arrcſt or Impri- 
ſon ? This 1s cither 
By a private perſon. 


By a publick Officer. 


. Arreſt by a private perſon, 


and that two kinds : 
Either commanded and en- 
joyned by Law. 


. Or permitted and allowed 


by Law. 


Arreſt commanded by Law : 

I. Perſons preſcnt at the commit- 
ting of a Felony muſt uſe their en- 
deavours to apprehend the Offen- 
der, otherwiſe they are to be fined 
and impriſoned. 


Hence it 1s that if a Murder be , p. c. 


committed 1n the day in a Townnot 
incloſed, the Townſhip ſhall be a- 
merced ; if in a walled-Town, be 
it night or day, the Town ſhall be 
amerced [_ if Offender eſcape. 7] Stat. 


3 H. 7.1. 


So 


C, P. GC. $3» 


29% 
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Dal. f.245. 


V. Coobe 7ir. 


Arreſt. 


So it ſeems if one ſtrike another 
dangerouſly, though death hath not 
yet hapned. 

2, Upon Hue-and-Cry well levied, 
every man may and muſt arreſt the 
Ottender upon whom it is levied, by 
Stat. Wincheſter : and want of pur- 
ſuit thereof is puniſhable by Fine 
and Imprifonment. 

The manner of letying Hue-ard- 
Cry is, where a Felony is committed, 
or a dangerous ſtroke given , re- 
{fort to the Conſtable, declare. the 
Fact , deſcribe the Party and the 
way- he 1s gone, who thereupon 1s 
to raiſe the Town, be it by night or 
day, and to give the next Conſtable 
warning, and he th2 next. 

3. In aid of an Officer that hath 
a lawful warrant 7 fa, or in Law, 
to arrc{t a Malcfactor. 

And in theſe caſcs it ſeems it is in 
the power of ſuch private perſon to 
break the houſe, if upon demand he 
cannot be admitted to take the Of- 
fender. 7 E. 3. 16. 

Videtur, 1. Sur felony fait & juſt 


courts 177» ſuſpicion aſeun poit arreſter. 2 E. 4. 0. 


2. Our 


Arteſt. —_— 

2. Sur Arreit dt ameſner al Com- 
mon (aol, 20 E. 4.6. on deliver al 
Conſtable, 10 E. 4.1-. 

2. A permiſſive Arreſt by a private 
perſon : 

Ifa Felony in fact be committed, 
and a private perſon ſuſpe& another 
upon probable cauſe, he may bear- 
reſted, though in truth innocent: 

And theſe may be probable cauſes ; 

Hue-and-Cry levicd ; 

$. Company with the Offenders. 

$. Goods 1n his Cuſtody ; 

$. - Living vagrantly ; 

$. Common Fame. 

But upon ſuch ſuſpicion he can- C. Zur. Courts 
not break open the door of a houſe, ''”* 
but may enter the door being 0- 
pen. 

The perſon arreſted by cither of 
theſe means by a private perſon 
muſt be bronght to the Conſtable 3 
and if Conſtable be not to be found, palr. fo.414: 
to a Juſtice 3 and 1n caſe ofa Felony 
known, put in the Stocks or Com- 
mon Goal till he be brought to a 
Conſtable. 


2, Arreſt 


WR And 
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Arteſt, 
2, Arreſt by a publick Officer with» 
out Proceſs of Law. 
Nota, Whatſoever a private pcr- 
ſon may do in this caſe, an Officer 
as a private perſon may do. 


Now theſe Off:cers, 

L. Conſtabic. 

If complaint be made to a Con- 
ſtable of Felony committed, or of a 
dangerous blow given, though the 
party not dead ; or incaſe there be 
an a{Jault upon the Conſtable, or in 
caſe of any other breach of the 
Peace, the Conſtable may impriſon 
the party in the Stocks, in the Goal, 
or in his Houlc, till ke can bring him 
before a Juſtice of Peace. 

But if it be a bare breach of the 
Peace, unleſs it be 1n his view, he 
cannot arrelt th! party z but com- 
plaint mult be made to a Juſtice of 
Peace, for the Conſtable is but a 
Conſcrvator, not Jaſtice of Peace, 
unleſs a Felony be done, 

It a Conſtable fee an Afﬀray, and 
the Malefa&tors tly into another 
County betore arreſt, he may pur- 


1 
" 


= —— 
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ſue them and arreſt them there, and 
then he mult bring them before a 
Juſtice of that County where ar- 
| reſted. 
[ But if the Eſcape was after arrcſt, 
x then he may retake them in ano- 
ther County, and bring them to the 
firſt, 

He may break open doors to Dal. 78. 
take an Offender, where Felony 
committed, or a dangerous wound 
| given. 

; 2. By a Juſtice of Peace,who up- 
” on complaint may ifſue out his War- 
rant to apprehend the party : 

1. A gcneral Warrant to ſearch - 4 Y. Conrts, 
for Felons or ſtoln Goods , not * 
good, 

2. If a Juſtice hath cauſe of fuſpi- 
cion,he may arreſt as a common per- 
ſon, not as a Juſtice. 

3. Upon complaint of a Felony 
committed, and where doubt may 
be of apprehending the Offender, 
in afliſtance of the party ſuſpect- 

't, 10g, he may grant his Warrant to 
; the Conſtable to apprehend the 
party, but the party ſuſpecting 

ought 


{ ought be preſent, becauſe it 1s his 
W | arrelt, 

But by vertue of ſuch Warrant 
doors cannot be broken up. 

4. But at the Seſſions the Juſtices 
may award a Capias againſt the 
perſon indited , and by vertue 
thereof the Sheriff may break open 

| doors. 

| A party being apprehended by 
ſach Warrant , is either to be 
Committed, Bailed, or Diſcharged. 

4 The Commitment by a Juſtice 

F ought to be to the Common Goal 

L 7 by the Stat. 23 H. 8. c. 2. and the 
|. i Mittimus ought to be, 


C. M. Car. 99. I. Under Seal. 

Ser, 3.7443 2, Contain the Cauſe. 

4 3- Have an apt Concluſion , 
| viz, there to ſtay till delivered 
by Law , otherwiſe the Warrant 
void. 


C,PC.c. 100.) And note, That a perſon com- 
mitted for Treaſon , Felony , or 
other Crime, cannot be diſcharged 
| till 


fo, 2c9. 


x 
xx. 


Arteſt. 


| ” till indicted and acquitted; or Igr- 

Z; # rams found, or diſcharged by Pro- 

2 clamation, or by the Kings Bench 
ho Habeas Cor PHF. 
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Bail. 


N order to the conſideration of 

Arrclts and Eſcapes, here fit to 

conſider of Bail and Mainpriſe 1n 
caſcs of Felony. 

t. What Bail 1s ? 

2. In what calcs ? 

3, By whom ? 

7. Bail are Surctics taken by a 
perſon authorizea, to appear at a 
day, and to anſwer and be juſtihed 
by the Law. 

The difference between Bail and 
Maizpriſe is, That Mampernors are 
only Surcty ; but Bailis a Cuſtody; 
and therefore the Bail may reſeizc 
the Priſoner it they doubt he will 
fiy z and detain him and bring him 
before a Juſtice 5 and the Juſtice 
ought to cemmit the Priſoner 1n 
diſcharge of the Bail 3 or put him 
to find new Surcties : The hike may 
be done by the Julticcs in caſe of 
inſuiicient Bail, 


[t 


Ball. 

if a Juſtice of Peace take inſufh- 
cient Bail,and the party appear not, 
the Juſtice finableby Juſtice of Goal 
Delivery. 

The jfficiency of the Bail in re- 
ſpect of their number, two at leaſt ; 
and thoſe Sublidy-men in caſe of 
Felony. 

And 1n reſpect of the ſum, forty 
pounds at Icaſt. 

Bail is either in a certain ſum; or 
corpus pro corpore, 1n which cafe the 
Offender not appearing, the Surety 
ſhall not be Executcd, but only 
Fined. 29 Ajſiſ. 44. 

2. In what Caſes ? 

1. Cererally; To refuſe Bail 
where the party ought to be bailed, 
the party offering the ſame, is figa- 
ble as a Viklemeanour ; 

$. And admitting Bail when it 


| ought not 1s puniſhable by the Ju- 


{tice of Goal Delivery by Fine, or 
panithable as a negligent Eſcape art 
Common Law, de quo infra. 

2. Particularly; Ax Common 
Law Bail 1a all Caſes but Ho nicide; 
But nov the Stat. Weſtiz. r. c. 15. 
clirects 


g8 
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Bail. 
direfts in what Caſes bailable, and 
what not ? 

At this day in all Offences below 
Fclonygthe party accuſed 1s bailable, 
unleſs 

1. Ouſted by that Statute , or 
ſome other Statute. 

2. Unleſs Judgment be given. 

If a perſon be brought before a 
Juſtice, 1f it appears no Felony be 
committed, he may diſcharge him ; 
but if a Felony be committed, 
though it appears not thatthe party 
acauſed is guilty, yet he cannot dit- 
charge him;but muſt commit or bai! 
him. 

The caſcs of Felony wherein the 
parties are not batlable, are 

x. In reſpec? of the hainonſueſs of 
the Offence. | 

1. In a Charge of TIrcafon 
againſt the King's Perlon : 
$. Countericiting the Seal ; 
$. Fallifying Money. 
2. Arſon, or burning Houſcs. 
3. In a Charge of Homicide, 
r. In caſe of a Charge of Mur- 


dcr Juſtices of Peace cannot bail, but 
the 


ad 


— 
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the King's Bench may 3 but do not Dal: c: 114: 
in diſcretion, for the Stat. Weſt, 1. Ve GATOR 
extends not ro that Court. 

2. Incaſe of ManfJaughter,though 
it be but ſe defenderdo,and ſoappear 
to the Juiticcs of Peace,they cannot 
bail the party accuſed : 

1. If he conteſs the Fact upon Dal. c. 114. 
Cxamination 3 

2. If taken with the manner, if 
apparently known or manifeſted 
that he killed another. 

But if it be a zo» liquet that he 
the perfon,and the Charge but Man- 
laughter, there 1t ſeems they may 
bail, 

So if he have given a dangerous 
itroke,he may be bailed till the par- 
ty dead, 

But ſuch bailment where Man- 
{laughter or other Felony 1s com- 
mited, mult be 

1, By two Juſtices, one of the 
Duorum. 

2. After Examination, &c. 

And theſe be all the perſons ex- 3#-7:<: 5. 
cluded from bail ſimply,in reſpet of & 11a, c. 13: 
the nature of the offence : Hence 

H 2 1, All 
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Bail. 


1. All Acceſlaries bcfore or after 


any Ojjence bailable ; but if the 


Principal be attainted, and Acceſſa- 
ry indicted, he ſhall not be bailed 
until he hath pleaded to the Indict- 
mer. 

2. Perfons indicted of Larceny 
before the Sheriff, if of good name. 

3. Imprifonment for a light ſuſpi- 
cion, if of good name, 

4. Indictcd or accuſed of petty 
Larccny only. 

5. Appclice of Approver afcer 
death of: Approver. 

6. Accutcd for Treſpals,tor which 
a man ought not to loſe lite or 
member if bail not taken away bv a 
ſubſequent Stat. 

And hence alſo a party indi&-d 
tor Burglary or Robbery may be 
bailed. 

2. As bail 1s ouſted in ſome cafcs, 
im relpcct of the greatneſs and con- 
{equence of the Offence charged, fo 
it 1s 11 reſped? of the Notoricty of the 
Ojtence: For ball is, when Stat 7#- 
d; fferentcr, whether the party be 
wnty or NO : But when that indit- 

ferency 
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Bail. 
ferency is removed, the Oftcnder 
otherwiſe bailable is become not 
bailable., 

1. If a Perſon be Attaint by Ut- 
lary of any Felony, yet if the De- 
fendant comes in and pleads 
avoidance of the Utlary, be it n 
Appeal or Indictment , the King 
Bench may bail him. 


Weſt. 1. C. 15» 


If he be convict by Verdict or alc. 114, 


Confctlion of any Felony, he 15 not 
bailable. 

Burt 1t a man be convict of Man- 
(laughter ſe defendendo, the Jultices 
of B. R. or Goal Delivery, or ſpe- 
cial Writ may bail him,but not Juttt- 
ces of Peace : So if he have a Char- 
ter of Pardon. 

3. He that becomes an Approver 
cannot be bailed. 

4. He that Abjures cannot b« 
bailed. 

5. Hc that's taken with the mar - 

cr not bailable ; And confequently 
neither he that's taken freſhly upou 
Huc-and-Cry. Aridges S Caſe. ju 


{tice of Peace fined 4c !, tor barttuns 
Li 


{uch. 


H 5 5, He 
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Dal. fo. 335. 


all, 
. He that breaks Priſon not 
bailable. 

7. Open and notorious Thieves 
not baiable. 

But he that is taken for a light 
{ſuſpicion bailable. 

But if the Preſumption beſtrong, 
or the Defamation great, the Juſtt- 
ces may refuſe to bail him : This lies 
in diſcretion. 

8. Thole that are appealed by 
Provers, unleſs 

1. The prover die. 

2. The prover wave his Ap- 
cal. 

3. Unleſs he be of good 
name. 

And the reaſon hereof, becauſe 
when the Approverappeals another, 
he confefl:th himſelf guilty, and 
theretore induceth a preſumption 
ot g111t in another. 

But this concerns not Juſtices of 
Peace, becauſe no man can become 
Approver before them, becauſe they 

cannot afſlign a Coroner : ; but they 
may take the Confeilion by way of 


Fy dence. 
But 
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ot But a bare Indictment or Appeal 
did not induce ſuch a preſumption 
ES that may hinder the bailing of a Per- 
ſon otherwiſe bailable. V. Stat. Weſ?. 
he I, &. 25, 
But in Appeals of Death the $:. PC. zs, 
g; Court in diſcretion admit not the 
it Defendant to bail but upon weighty 
CS cauſe. 
If the party be acquitted within 
y the year upon Indictment, he is not 


to be diſcharged, but remanded or 
bailed at diſcretion, that an Appeal 

- may be proſecuted againſt him, 3 H. 
7. 6 be 

3. Who may take bail, or bail Of- 
tenders ? 

Bail was taken cither virtute bre- 

| vis, or ex officio. ; 

| I. Bail taken virtute brevis, ghat 
was either General or Specaal. 

The general Writs. 

Homine replegiando. 

Habeas Corpus in the Kings 

»- Bench. 

Writ of Mainpriſe ; this was di- 
refed to the Sheriff, commanding 
him to deliver by the Mainprize of 

H 4 twelve 


St.'PC. 77. 


Bail. 
twelve the party indifted before 
him. 

But now by Stat. 28 E. 3. c. 9. 
theſe Inquelſts before Sheriff are ta- 
ken away , and conſequently the 
Writ of Mainprize, 

Special Writ, as where a patty 1s 
convict of Manſlaughter ſe defenden- 
do; a Special Writ tocertific the--- 

2. Bail ex officio. 

1. The Kizgs Pexch, who have 
a higher Power than any other 
Power. 

I. They may cither in caſc of an 
Original Suit, by Indictment or Ap- 
peal before them 3 or upon an In- 
dictment or Commitment returned 
to them, by Habeas Corpus or Certio- 
rari, bail where another Court can- 
not 4 | 

In caſe of Murder. B. Mainpriſe, 
60. 63. KC. 

In the caſcs prohibited by Start. 
Weſt. 1. c. 15. V. Cook ibid. verb. 
Viſcomits, &* autres verb ne ſoient rc- 
picwiſable. 

2. Juſtices of Goal Delivery, who 
may bail 1n caſcs where Juſtices of 
Peace 


Sail, 


Peace cannot, 1f it be of a thing 


within their cognizance : 

$. As a perſon convict of Man- 
{laughter Je defendendo ; 

$. Or a perſon convict of Man- 
{laughter that hath a Pardon to 
plead, 

3. Juſtices of Peace. 

$. 1. They cannot bail in any 
caſe, but where they have cogni- 
zance of the cauſe; therefore if 
taken upon Proceſs of Rebellion out 
of Chancery they cannot bail. 

2, The Statutcs that give power 
to Juſtices of Peace to bail in caſe 
of Felony, are 3 H. 7.c.3. 1 & 2 Ph. 
&+ Ma.c. 13. upon which two kinds 
of bailments. 

1. Uponthe firſt Accuſation, and 
beforc Examination.,and that doubt- 
Ic{s muſt be done. 

1. By two Juſtices, whereof 
one of Puorum. 


2, Aﬀtcr Examination taken Cr. 146; 


concerning the Offence. 

2. After Commitment : And 
though ſome Opinion be that he 
may be bailed by one Juſtice, yet it 
lcems 


Wall. 
ſeems otherwiſe; for the Stat. of 
1 R.3. that gave power to one, ſtands 
repealed by 3 H. 7. 

2. After Indictment and Proceſs 
thereupon 1flued in caſe of Treſpaſs 
or Miſdemeanor, or Perfal Statute, 
not prohibiting bail , he may be 


' bailed by two Juſtices, whereof one 


of the Prorum ; and by ſome by one 
Juſtice, and thereupon may grant a 
Superſed, to the Exigent. But it 
ſeems this holds not upon a-Procels 
upon Indiqment of Felony. Qxere. 

4. The Sheriff, Baily, or Officers 
which was of Indictment before 
them: But theſe are removed from 
that power, as it ſeems by the Stat. 

28 E. 3. c.9. 

1 E.3. 4. c. 3. whereby they are 
not to make Proceſs, but to remove 
them to the Seſſions of the Peace. 


Fnumper 
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Rumper Priſon. 


| Ow having conſidered the 


perſons that may arreſt and 


bail, it makes way to conſider the 
Offence againſt ſuch Arreſt or Im- 
priſonment, by breaking ſuch Priſon, 
&c. And herein enſues the ſecond 
Conſideration. 

2. What a Priſon within this Sta- 


tute 2? 


T. 


The Stocks. 


2, The Priſon of a Lord of a 


Franchile. 

The Cuſtody of any that 
lawfully arreſts, or the 
houſe of the Conſtable, or 
other perſon where de- 
tained. 


. The Church, where a per- 


ſon abjuring 1s. 


. The Priſon of the Ordina- 


ry, which is now ouſted, 
Stat. 23 H.8. c. 11, 


3, What 
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Rumper Pualſon. 
3. What a breaking £ 


If the Priſon be fired without the 
privity of the Priſoner, he may law- 
fully break it to fave himſclf. 

2. If a Goalcr do voluntarily per- 
mit him to eſcape, Felony in the 
Goaler, not in the Priſoner ; but if 
negligent, Fclony in the Priſoner, 
and Miſdemeanor 1n the Goaler. 

3. If Priſoner under Cuſtody be 
rclcucd, or Priſon broke by ſtran- 
Fers without his procurement, no 
Felony in the Priſoner. 

4. Going out the doors upon, no 
Fclony ; for the Statutc requires an 


actual breaking. 
4. Nifb: canſa 5 tale judicinm,&«, 


1. If 4. mortally wound 5. and 
is committed, and he break Priſon, 
aud b. then die, no Felony. 

2. It a Felony made by a ſubſc- 
quent Statute, and an Otfiender 
committed therefore, break Priton, 
tclony. | 
2, Com- 
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Rumper PNiſon. 


3. Comnutted for ſuſpicion of 
Felony, vet if a Felony done, break- 
ing Priſon Felony. 

4. If the Ottence for which the 
party was committed appear not by 
matter of Record, neceſſary a Felo- 
ny be done, clic breach of Prifon no 
Fclony. 

But if it appear by matter of Re- 
cord, and the party taken by Capias, 
if he break. Priſon, Felony, though 
no Felony done. 

5. If Fulony was done, yet breach 
of Priſon no Felony, unleſs a Jawtul 
Mittinms, de quo ſupra. 

6. The Indictment tor the breach 
muſt be Special, that it may appear 
he was commuticd for Felonr. 


5. Tale Judicinn requirit, 


i. Breach of Priſon turns into 
Fclony only, though the party were 
committed for Treaſon. 

But if a Priſoner break a Priſon 
wherein Traitors are, to let out the 
Traitors, this 1s T reaſon. 


2. A 
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Rumper Paiſon, 

2, A man impriſoned for Petit 
Larceny, or Se defendendo, breaks 
Priſon, no Felony. 

3. If a Priſoner break Priſon he 
may be Arraigned of that before he 
be convict of the firſt Felony. 

Burt a Goaler permitting a volun- 
tary Eſcape ſhall not be Arraigned 
till the Priſoner be firlt attaint 3 for 
if the Priſoner be acquit, the Eſcape 
difpuniſhable, 


Eſcape in the party. 


Ota, It a perſon eſcapes before 
N arreſt, not puniſhable in him 
as Felony, but forthe Flight he for- 
teits Goods when preſcnted. 

In caſe a man (lain in the day, if 
the Offender Eſcape, Townſhip 
amerced. Vide ſupra. 

liſent ſs ſoit dangerouſment wound, 
3 H. 7.C. 1. Et þr foit vill immure ſer. 
werce, ſoit ceo mn jour on mit. 3 E.3. 
Coron. 299.Stat. Winton, cap. 4. 


Eſcape inthe Officer, or him 
that makes Arrest. 


His 1s cither mn cafe of Arretr, 
t. By a Stranger. 

2. By an Other. 

If 2 ſtranger arrclt a man for Fe- 
lony, or ſufpicion thereof, and dc- 
liver him over to four others, and 
they receive him and let him go at 
large,this an Eſcape i both; for the 
hrit man ſhould have delivered him 
to the Conſtable ; and the latter 
{ſhould not have lct him go at large. 

And the ſame Law ſcems to bc 
tor an cſ{capeby a ſtranger that hath 
a Prifoner 1n his Cuſtody, as for an 
Oticer in caſe of Eſcape voluntary 
or negligent. 
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Eſcap: by an Officer. 


Scape of an Offcer, 
I. Neel:gent, 
I. Batlinga perſonnot bail- 


able, through ignorance, 
by one that hath power 
to bail, a negl:gent Ef- 
cape. 


But 1t ſcems if done by a 


Goaler a volnntary Et- 
cape ; becauſe he hath 
no ſuch power. 


2, The ordinary puniſh- 


ment of a negligent Ef- 

cape. 

1. Of a party attajat 
10c 1. 

2, Of a party indi 
5 |. 

3. Of a party not in- 
dict at diſcretion. 


3. For inſufticiency of the 


Gaoler, the Sherifi mulr 
anſwer for negligent 
Eſcapes, 

I 4, A 
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St, 14 E. 3. 
C, 10, 


Elcape. 

4- A Goaler de fa&o,though 

not de jure, mult anſwer 
tor Eſcapes. 
5- It after a negligent Eſcape 
FI Goaler retake him 
upon freſh Suit before he 
be puniſhed,it excuſcth. 

If the Conſtable bring a per- 

ſon to Goal, the Goaler 
retuſeth bim, the Vil (hall 
be charged, and Goaler 
tincd, 

2.: Voluntary Eſcape. 

1. Hath the ſame Crime that the 
perſon permitted to Eſcape ſtood 
committed {or, wiz. . Treaſon or Fc- 
iony. 

2. But this 1s in rhe 1mmediate | 
perſon that prone It ; and therc- 
tore though civilly the Sheriff mult 
aniwer tor offences of Goalcr, yet 
not criminally, 

3. There muſt be a Felony really 
done, and a Commitment by a law- 
ful Warrant. 

4. It within the year the Priſoner 
be acquited upon Indictment, yet a 
voluntary Eſcape is puni \hable as 


| mg L- 


Elcape. its 
Felony, becauſe wite intitled to her 
Appeal. 
5- The Eſcape if voluntary pu- py, ge. 336, 
niſhable zt pra, though the Pri- Dy. 99. 
loner were not indicted. 


=. <A. +27 


Reſcue, 


I, Hinderance of a perſon to 

be arreſted that has com- 
mitted Felony is aMutdemeanor, but 
no F<lony. 

2, Burt if the party be arreſtcd, 
and then reſcued, if the arreſt was 
for F<Jony, the Reſcuer 1s a Felan : | 
if for Freaſon, a Traitor ; becauſe 
they are all Principals. 

ut he ſhall not be arrcigned till 
the Principal attaintcd; and 1f the 
Principal die before attainder, the 
Reicucr ſhall be fined and imprifon- 
cd, 

3. There mult be a Fclony really 
done, and a lawful Commitment. 

N. Reſcne hors de cuſtody de Con- 
flalie, ec. eft Felony, licet ne fuil 


ame;ne al aol, 


Felonies 


Felonies by the Statute. 


5 Er. 7. cap. 14. 
Imagining and conſpiring 
to kill the King, or any of his 


. O b 
Council. 
s. Clergy not taken away. 
I Jac. C. 12. 


$. Witckcraft, de quo ſupra. 

$. 25 H.8. c.6. revived by 5 El, 
Co I, 

Buggery with Man or Beaſt. 

$. Without benefit of Clergy. 

Debet efſe Penetratio as well as 
Emilſſio. 

In this and Rape carnaliter cogno- 
Ut, 

123K I. c 34. 

Rape : This was Fclony at Com- 
mon Law 3 then by Stat. 7/2. 1. 
c. 13. made but a Miſdemeanor z 
then by this Statute reltored to Fe- 
lony again. 

And hence it 1s that it is not 1n- 
quirable in a Leer, becauſe though 
row Felony, yet 1t loſt its nature by 
Wk 13. 

I 3 Nu! 
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Felonies by the Statute, 


Nl Appeal done al party. 

13 E. 3. Coron. 169. 

If the woman be under ten years, 
ticn though ſhe conſent, yet by Star. 
18 El. c.6. it is a Rape; if above, 
ten years, 1f {he conſent not, a Rape, 
though {he conſcnt after. 

Bur in ſach caſe of a ſubſequent 
conſent, the Stat. 6 R. 2. c. 6. gives 
the Appcal to the Husband, if none 
to the Father, &c. 

Clergy taken away by Stat. 18 El. 
c. 7. upon Conviction by verdict, or 
Contfeſlton, or utlawed. 

Ceſtuy que aid in Rape eſt Raviſior, 
I1H. 4. 13. 

$22 7. & 3. 

Taking a woman againſt her will 
and marrying her, Felony, 

1. Such Maid, Widow, or Wife 
mult have Lands, Tenements , or: 
Goods, or be Heir Apparent. 

2. She muſt be taken againſt her 
will. 

3. She muſt be married or dc- 
filed, 

4. Extends not totaking a Ward 
or bondwoman, 


No f Fed 5 


vw. 3 oP 


felonies by the Statute. 

Nota, The taking away in one 
County, and mzrrying m another, 
Inz1ted where married ; and they 
may enquire of the forcible taking. 
2. Privy to the marriage, but not to 
the force, not Guilty, 3. Marriage 
with conſcnt not exculing ſo long as 
the is under the force, 13 Car. Ful- 
wood's Cale, 

All Accefſaries before or afier 
made Principals by this A, 

Clergy taken away by Stat. 39 E!. 
6 

5 .4.c. 5. 

Malicious cutting out Tongue or 
putting out Eyes, Felony. 

Clergy not taken away, 

Extends not to cutting oft Ears. 

8 HH. 6.c. 12. 

Stealing, carrying away or avoid- 
ing Records, Felony. And 

The Judges of either Bench cna- 
bled to hcar and determine the 
ſame. a 

Acceſlaries before made Princt- 

als. 
9. Clergy allowable. 


5 H. A. Ce. 4. : 
I 4 Multt- 
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Felonies by the Statute, 

Multiplication of Gold or Silver, 
Fulony. 

1 H. 7. c. 1. 

Hunting unluwhilly in Foreſts , 
Chaſes, or Warrens with painted 
{ices by night, and reicuers, 072. 
other then the party arreſted, Fe- 
tONV, 

41 EL c. 4 

imbezclling the King's Armour, 
&c. Felony. 

II__ 

. Ought tobe impeached with- 
in a a year. 

. Oticnder loſeth Lands but du- 
Oe life. 

3. No Corruption of blood. 

4. Wite loſeth not Dower. 

5- Defendant admitted to proof. 

3 Tac. C. 4. 

Subjetts p aſſing Sea to ſerve for- 
rcign Pri i not having taken Oath 
of Obedience : 

No Corruption of blood : 

Oitcnder may have Clergy. 


Articul; 


yy 
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Felonies by the Statute, 


Articuli ſuper Cartas c. 2. 


Purveyors Felons 1n certain cas» 
ſes; 

$. They may have Clergy. 

29 El. c. 17. 

Wandring Souldiers Felons in 
certain caſcs. 

s. Excluded of Clergy. 

18 H.6. c. 19. 

Souldiers retained. as 1s preſcribed 
in the Act, departing from their 
Captains without licenſe. 

$ 2E.6.c.2. ad iden. 

s. Clergy excluded. 

I Jac. 12, 

Marrying a ſecond husband or 
wife, the former living, Felony : ex- 
cept caſes following : 

1. The man under fourteen, or 
the wife under twelve at time of 
firſt marriage, and not agreeing at- 
ter firſt Eſpouſals, may marry a ſe- 
cond husband or wife. 

2. A manor wife abſent above 
ſeven years, ſecond marriage no Fe- 
lony : If beyond Sea, though _ 
0 


x Jac, 11. 


Felonies by the Statute, 

of life; IF in Erglard, then with- 
out norice. 

3. After a Divorce, though « | 
menſa & thoro only. | 

4. After a nullity declared of the 
former marriage by Eccleſiaſtical 
Court, 

Offenders have Clergy. 
I Jac, c. ZI. 

$. For going with a Plague fore, 
but this diſcontinued. 

14 El. 3. 20. 

Goaler compelling Priſoner, by 
Dureſs to become Appcllor, Felony, 
whether the Appellecs be acquitted 
or no9t. 

2 1.9%. c. I. 

Coiniiig , or bringing in Gally 
halfpence, Suskins, or Dodkins. 

$. And 2 H.6. c. 9, payment of 
blanks. 


— 


Offender hath Clergy. 

17 Io 3. 19. 
Tranſportation of Si'ver, or Im- 
portation of falſe money made Fe- 


lony. 
Offender hath Clergy, 
I8 HF. 6. c. 15, 


Expor- 


Felonies by the Statute. 


Exportation of Wooll or Wool!- 
tells, other than to the Staple of Ca- 


lazs. 


37 E. 3. 19. 

Stealing Falcons, &c. or conceal- 
ing the ſame after Proclamation,Fe- 
lony. 

Offender hath Clergy. 

3H.6.c. r, 

Congreation of Maſons to pre- 

vent Statutes of Labourers ; 

$. But this Obſolete by the Sta- 
tute 5 EL the Ads to which it re- 
lates are _— 

27 El. c. 2 

Receiving, retaining , or main- 
taining a Jcſuit or Popiſh Prieſt 
knowingly, 

Clergy excluded. 
28 EL c.1. 

Felony retuling to make Abjura- 
tion, or after Abjuration not to de- 
part, in ſome caſe 

Clergy excludecl. 

1 & 2 Ph. & AM. c. 4. 

Egyptians above fourteen years 
remaining here a month, 

$. And 5 EL. c. 20. takes away 
Clergy, 39 El, 


C.CP, f. 172, 
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Felonies by the Statute. 
39 El. c.4. 1 Jac. Ce 7. 25. 
Dangerous Rogue adjudged to 

the Gallizsz and returning without 

licenſe, Felony : | 

9. But Offender hath Clergy : 

$. But branded Rogue Felon, and 
no Clergy. 

5 EL. c.14. 

Forging a Decd after a former 
Conyiction. 

If a man be convit or condem- 
ned of publiſhing a forged Deed, 
and after he forge a Deed, this 1s 
Felony. 

If the offence were after a former. 
but before conviction thereof, no 
Felony, 


Clergy ouſted. 

8 El.c. 3. " 

Sending ſheep beyond Sea after a 
former conviction. 

Clergy allowed. 

35 H.6.c. 1. 

Servants after deceaſe of their 
Maſter , riotoully ſpoiling Goods, 
QC. 

Oifenders ſhall have Clergy. 


21 H. 


ut 


Felonies by the Statute. 
21 H. 8.7. 

Servants imbezelling Goods of 
their Maſters delivercd to them, Fe- 
tony 5 

But the Statute of 27 H. 8. c.17. 
that took away Clergy being Re- 
pealed by 1 E. 6. c. 12. they may 
now have Clergy. 

22 H. 8. c, 11. 2 & 3 Þh, & 
Ma, c. 19. 

Cutting Powdike, Felony, 

Offender hath Clergy. 

43 El. c. 13. 

Detaining perſons in Cxmberland, 
&c, againſt their will , and giving 
or receiving blackmail, &c, Felony, 


Without Clergy. 


Miſprifions. 


OW we come to Offences 

Criminal, but zot Capital ; and 
and thoſe of two kinds : 

1. Offences by Common Law : 

2. Offences againſt ſpecial Sta- 
tutes. 

Offences by Common Law not 
Capital, are cither greater Offences 
or lcfler : 

Greater ; and thoſe come under 
name of Miſpriſons, which again are 
of two ſorts : 

Negative, 1n not doing that they 
ought, or of Omitlion. 

Politive, in doing ſome great Miſ- 
demcanor they ought not, 


Mifpriſcon 


LY 


Miſpriſzon of T reaſon. 
The Negative Miſpriſcons. 
I. Iſprifton of [reaſon. 


All Treaſon includes 2+ 3+ 9+ 
Mitprition : The Concealing of any c, p.c. c. 3; 


Treaſon, is declared Miſpriſion only 
by the Statute of 1, 2 Mar. c. 10. 
que induce auxi miſpriſion. 

But this in caſe of bare know- 
ledge 3 for if knowledge and Afſent 
it is Treaſon: and though the Trea- 
ſon be by Statute, yet the concealing 
thereof 1s Miſpriſion of Treaſon. 

Every man therefore that know- 
eth a Treaſon, muſt with all ſpcgd 
reveal 1t tothe King, his Privy Coun- 
cil, or other Magittrate. 

He that receives and comforts a 
Traitor knowingly, be it a counter- 


tciter of Coin or other, 18 a Princi- C. P. C.c.64 


pal Traitor, and not only guilty of 
Miſpriftion, Avzgdon's Calc againſt 
the Opinion in Dyer 296. Coner's 
Calc. 


The 


128 Vilpyiſion of Treafon;@ | 


The Judgment in caſe of Miſpri- | 


: 


ſion of Treaſon is Impriſonment du- | 


ring life, forfeiture of Goods, fortei- 
ture of profits of Land during life. 
Nota { un conſt un que ad conn- 
terfeit Coigne, &* we Ini diſcover, eſt 
Miſpriſon de Treaſon. Mes ſs un ſol- 
ment utter counterfeit coigne ſciant ceo 
eftre connterfeit neif Miſpriſion de 
Treaſon, mes ſerra Fine & Impriſon. 
Tiſint reſolve a Newgate. 1661. 


M rſpriſion 


d oo 
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Miſpriſzon of Felony. 


2, Ifprifion of Felony 
1s either by Common Law, 


or by Statute. 


By the Common Law a conceal- 
ment of a Felony, or procuring of 
the concealing thereof. 


The Puniſhment. 


1. If a common Perſon Fine and 
Impriſonment. 

2. If an Officer, as Sheriff, Coro- 
ner, Impriſonment for a year, and 
Ranſome at the King's pleaſure by 
Stat, W. 1. c. 9. | 

By the Stat. 3 H.7.c.1. 33 H.8.c.6, 
one knowing of an unlawful Aſſem- 
bly, and not diſcovering it within 
24 hours. 


Concealment of Jurors, v. Stat. 


= 


K Theft- 


Ty T befibote. 


3. Heftbote , which is more | 

..: than a bare Miſpriſion of | 
Felony, and is where the Owner | 
doth not know the Felony, but takes 
his Goods again, or other Amends, 
not to Proſecute. 

But taking the Goods again bare- 
ly no offence, unleſs he favour the 
Thief. 

The puniſhment hereof is Ran- 
tome and Impriſonment. 
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Mifpriſons Poſitive,or of 


Commiſſion. 


= 8” Iſcovery by one of the C.PC. c.46. 
A grand Inqueſt of the per- 

; ſons Indicted, or Evidence againſt 

them, Miſpriſion, puniſhable by Finc 

and Impriſonment, but no Felony, 

nor Treaſon. 

2. A perſon diflwading Witneſles C.PC. c.54, 
from bringing in Evidence againſt a 
Felon 1s no Acceſlary, but a great 
Miſpriſion, puniſhable by Fine and 
[mpriſonment. 

3. Reproaching a Judge, aflault- 
ing an Attorney againſt him,or abu- 
ling a Juror that gave verdict againſt 
him 3 a great Miſpriſion, puniſhable 
by Fine and Impriſonment. 

4. Reſcuing a Priſoner from the 
Bar of the Courts of B. R. Carc. 

B. C. or Exchequer, a Miſprifion for 

which the party ſhall loſe his Hand, 

' | Goods, Profits of Lands, during * 
| Life, and perpetual Impriſonment. 

5. If a man ſtrike ſitting the four 
Courts at Weſtminſter, in the pre- 

K 2 tence 
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' Bilpziſions Poſitive, . 
ſence of the Court, the like Judg- 
ment. 

6. If in preſence of thoſe Courts, 
or before Juſtices of Afſize or Oyer 
& Terminer , a perſon draw his 
Sword upon any Judge or Juſtice, 
though he ſtrikes not, or ſtrike ano- 
ther, like Judgment. 

7. By Stat. 33 H.8, c. 12. ſtri- 
king in the King's preſence,drawing 
blood ; loſs of hand and perpetual 
Impriſonment, Fine and Ranſom. 

8. By Stat. 14 EL. c. 3. forging 
of Money not currant Miſpriſion of 
Treaſon. 

9. Stranger uttering falſe Money 
made within this Realm,knowing it 
Counterfeit, 3 H.7. 10. 

19. A Lord of Parliament depart- 
ing trom Parliament, 3 E. 3. 


k 


Maihem. 


"Nd hither we may refer Mu- 
hem, which though it be a 
particular Crime, for which Appeal 
lieth, yet it is not Felony of death, 

Cutting off the hand, or ſiriking C.CP.c. qe, 
out a tooth, Maihem, but not cut- 
ting off the ear. 

The Judgment is only Fine and 
Demagess and therefore if recovery 
in Treſpaſs, it is a barr in Ap- 
peal of Maihem. m 


K 3 Offences 


Offences not Capital, | 


"N Ff-nces of an Inferior nature: |. 
they arc either ſuch as are |: 
committed by an Officer. « 
Neglect of Duty, 
Bribcry, 
Extortion. 
Or ſuch as refer to a common 
perlon, without relation to Office, 
and thoſe reducible to three kinds : 


1. Breaches of publick Peace, and 
therem 
1. Of Afirays. 
2. Of Riots. 
2, Of Forcible Entries. 
4. Barrctries. | 
5. Riding armed. 
2, Deccipts and Cozenage. 
3. Nufances. 


Decay of Bridges. 
Decay of High-ways. 
Inns and Alchoutes. 


Breach 


Breach of the Peace. 


FFRAY, 

If weapons drawn, or ſtroke 

mY or offered; but words no Atf- 
y : menace to kill or beat, no 

Afﬀray ; but yet for ſafeguard of 

| | Peace, Conſtable may bring them 

, | before Juſtice. 


Ty 4s 


In Afﬀrays conſiderable, 

1. What a private max may do ? 

Private perſons may ſtay Atfray- 
ers till heat over, and deliver them 
to Conſtable. 
| If perſon hurt another danger- Dil. . 8. 
| oufly, private perſon may arreſt the 
Offender, and bring him to Goal or 
next Juſtice. 

2, What by a Coniable. 

1. Afray in preſence of a 
Conſtable, he ought to do 
his endeavour to ſuppreſs 
it, otherwiſe finable. 

2, If an Affrayer fly to a houſe, 
or if made 1n a houſe, Con- 

K 4 ſtable 


33:each of the Þeace. 
ſtable may break open 
houle to preſerve peace, or 
take the Offender. 

. If in Afiray aſſault be made 
upon the Conſtable,he may 
ſtrike again , or imprifon 
Offender. 

. Conſtable may in ſuch cafe 
impriſon till he find ſurety 
of Peace. 

. But it ſeems if Aﬀeray paſt, 
and not in view of Con- 
ſtable, he cannot impriſon 
without warrant of the 
Juſtice unleſs Felony done, 
or like to be done. 


3. What by a Juſtice £ 


I. In his preſence, the ſame 
power that a private per- 
ſon or Conſtable, and may 
imprifon till ſurety of 
Peace found; the like up- 
on Complaint. 

. If dangerous hurt, Juſtice 
may 1impriſon till appear 
whether the party die or 
live, or bail the party. 
The former better diſcretion, 
Riot. 


Breach of the Peace. 


Rot. 

, 

' When above the number of two 
meet to do ſome unlawful aft, and 
do aCt it z but if they meet and at 
it not, an unlawful Afdembly, in 
power of Juſtices to ſuppreſs them, 

13 H, 4. c.7. 

A man for ſafeguard of his houſe 
againſt Malefattors or Treſpaſlers, 
may aſſemble his Friends for his De- 
fence. 

But he cannot aſſemble to pre- 
vent a beating threatned in his pre- 
ſence. 
| Riot recorded by one Juſtice up- 
on view traverſable ; by two not, 
becauſe purſuant to the Statute, 
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Breach of the Peace, 
Forcible Entry. 


Forcible Entry muſt be either 

Manu forts, 

Furniſhed with unuſual weapons, 

Menace of life or limb. 

Breaking open door : 

Contra it ſeems if door only latch- 
ed, 

Ejecting forcibly the poſleſiors. 


Cnm multitudine gentinm,one may 


commit a Force.three at lea{t a Riot. 


"oe 


Fo 


' 
| upon pain of loſs of life or limb. 


_—— —_— 


Preach of the Peace. 
Forcible Detainer. 
Menacing the Polleſſor to go out 
Unuſual Weapons or Company. 
$. Refuſing ro admit the Juſtice 


to come 1n to view the Force. 
Detainer with Force juſtifiable 


where party in poſleſſion three 
years 5 


$. But though his Poſleſſionlaw- 
ful, yet 3jf within the three years 
actually removed, though reſtored 
by the Juſtices, enables not a De- 
tainer with Force. 

But if the three years Poſſeſſion 


| hath been by Force, then the laſt 


forcible Detainer puniſhable, and 


| hinders not Reſtitution. 


If a Difſeiſee within the three 
years make lawful Claim, this an Ia- 
terruption of his Poſleſton. 


Reſtitution. 


Breach of the Peace. 


Reſt; tution, 


1. By whom? 

1. Juſtices B. R. may reſtore up- 
on Inditment removed before 
them. 

2. One Juſtice of Peace cannot 
reſtore upon an Indi&ment before 
them ; nor Seſſions of Peace, unleſs 
upon Indictment found at Seffi- 
ONS. 

3. It ſeems Juſtice of Goal Deli- 
very or Oyer and Terminer, cannot | 
Reſtore. - 
2, Flow £ 

Upon view. 

Upon Indictment 3 

Muſt be ſufficient., 
Adbuc extra tenet. 

If Erroneous, may be ſuperſeded 
by the ſame Juſtice before Executed: 
After it is Executed then Rereſtitu- 
tionin B, R, upon Indictment quaſh- 
cd. 


Reſtt- 


Preach of the Peace, 


Reſtitution ſued. 
By Certiorart. 
By quaſhing Indi&tment. 
By pleading thereunto , 
which 1s nevertheleſs 
in diſcretion. 


Breach of the Jeace. 


Barretry. 
f 
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> Riding Armed. 


Going Armed. 


V. Stat. 20 R. 2.c. 1.7 R.2.c.15 
2 &. 2.6 3. Stat. Northampton. 


Nuſances, 


Nuſances. 


Ridges Publick. 

Are not chargeable upon a 

particular perſon , but ratione te- 

Hire. 

But of Common Right repairable 
by the whole County. 

The manner of Repairing direCt- 

ed by Stat. 22 H, 8. c. 5. 


Hiph-ways. 


fs; : Proviſions, | 
7. For their Ezlarging and 


removing Trees within 200 foot of 
either {1de. 

13E.1.c:5, 

5 El.c. 15. 

2. For their Amending wide the 

Stat, | 
5 El. c. 13. 
29 El.c. 5. 
2 & 3 P.M.c.8. 

The Charge of repair of High- 
wayslies of common right upon that 
Pariſh wherein they are, unleſs 

1. A Special Preſcription caſt it 
upon another. 

2. Unleſs the Owner of the Land, 
11 which they are, incloſe it, then it 
mult be caſt upon the Owner. 

But they that have Ditches on e1i- 
ther ſide ought to ſcoure them, 8 H. 


[* 5 


Inns, 


Digh-waz3. 
Inns. 
Ale-houſes. 


Bawdy-houſcs. 
Gaming-houlce. 


F *. 
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Common 


(; ommon [nns. 


F. AN Y pcrfon may ercCt a Com- 
mon Inn, ſo it be not ad z- 
mrentum. 

1. In reſpe& of their multi- 
tude, when there are c- 
nough ancient Inns bc- 
fore. 

2, In reſpect of the inconve- 
nience of the place or (itu- 
ation. 

3. In reſpe& of Diſorders 
there permitted. 

All which are common 
Nuſances, and may be 
preſented and fined. 
2. He that crc&s a Common Inn 
and reſufes to entertain Guelts, may 
be Indicted and fined for the ſame. 
3- It a Common Inn, contrary to 
Statute , ſutter perſons to tipple 
there as Alc-houſcs, he may be com- 
pelled to be bound; or may be ſup- 
prefled as Ale-houſes 5 or may be 
Indicted at Scilions, 
Ale- 


Ale-houſes. 


oy E for Alc-honſes, the ſuppre 

ling of them, and the puniſh- 

ing of tippling in them, 5 E.6. c.25. 

1 Jac. C.9. 4 Fac.c. 5. 7 Fac. c. 1o. 

21 Jar. © 7. © Car; c. 4. 3 Ger. 
Ce 3. 

An Ale-houſe-keeper fappreſſed 
according to the Stat. of 5 E.6.c.25. 
by two Juſtices, whereof one of the 
2uorum, cannot be allowed but in 
open Scthions, 


An Ale-houſc-keeper ſuppreticd 
for the Offences 7 Jac. c.18.21 Jac. 
c. 7. for ſuffering tippling, or 7 Fac. 
c, 10. for ſelling leſs than is there 
direged, or 21 fac. c. 7. for conti- 
nuing drinking in another Ale- 
houſe, or 21 Fac. for being drunk, 
cannot be licenſed m three years, 

- and if he be, ſuch Licenſe void, 

5 &-6 E.6.c. 25. 

None to fell Ale, &c. unleſs li- 
cenſed in open Scſiions, or by two 
Juſtices, one of the Qyoruee. 


L 2 Perſons 


I 


x 1 


3 


Atc-houles. 

Perſons licenſed to be bound by 
Reco. not to keep unlawful Games, 
and for uſing good Order. 

Recogn. return next Quar. Seſli- 
ONs. 

Proceſs upon Recogn. at Seſft- 
ONs. 

Perſons unlicenſed keeping Alc- 
houſe impriſoned by two Juſtices, 
one of the ©1rorum, for three days, 
and il} Recogn. given not to fel] 
Ale. 

Certificate of ſuch Recogn, Con- 
vicrion, and Fine 20 5. 

| Jar. c, 9. 

Alc-man, Inn-keeper or Victualer 
{rfering -Inhabitant to ſit tippling. 
fortcit 10 5s. to the Poor. 

Conviction before one Juſtice, 
&c. by two Witneſles. 

Penalties levied by Conſtable: 
and Chvrchwardens by Diſtreſs and 
Sale within tix days, 

In default of diſtreſs Offender 
committed till payment per Juſtice. 

Conſtable, &c. negle@ing to le- 
vy or certific default of diſtreſs, for- 
feits 4O FS. 

4 Jac. 


Ale-houſes, 

4 Jac. c. 5. 

Perſcn drunk tortcits 5 r. to be 
paid, within a week after Conviett- 
on, to the poor : lt neglect, levy by 
diſtrcfs, by Warrant from Juttice 5 
If not able to pay commit to {tours 
for {1x hours, 

Conſtable negl-cting « 
IO 5. to the uſe of the Poor. 

Any perſon ſtting lippliz > ywel- 
ling in the ſame Pariih, furt. 3 5. 
4 4. to poor, proved before }uitice, 
levy per diſtreſs, and for want of di- 
ſtrels commit per Juſtice to Houle of 
Corrcciion, 

Second ofience bound to good 
Behaviour. 

Conſtables, &c. bound by Oaths 
to preſent Offences. 

Puniſhment within ft months. 

21 Jac. cap. 7. 

Former act extend to Forctgncrs, 
as well as Inhabitants. 

One Witneſs ſufhce to convict, or 
vicw of Juſtice. 

Alc-houſe ſuppreſs not licent. a 
for three years per Scat, 7 Fuc.c, 10. 


! Fo - as * <g 
ikith fore. 


- 


b. 2 1 Cer, 


1 Car, cap. 4. 


Former Stat. 


exte1d to Inn-Keepers and Ta- 


VETNS, 


Offences 


' Offences not Capital by 
Statute. 


Ffences not Capital more par- 
ticularly by Statute. 


orgery by Stat. 5 El c. 14. 


Perjury, and Subornation thereof 
| 5 El. c.9. | 


Champerty, Embracery and Main- 
tainance, 32 H, 8, c. 9. 


L 4 in- 
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Offences not Capital by Statute, 


Ingroſſing, Foreſtalling, and Re- 
grating, 5 E. 6, C. 14. 

Salt Victual within Statute. 

Apples and Cherries, &c. no Vt 
Ctua). | 
Mault ſeems not, but Corn and 
Grain expreſly Victual by 5 E4.6. 

A Stranger, or Subjc&, bringing 
Victual into the Realm, may (ell 
them 1n groſs, but the Vendee can- 
not ; neither may any Merchant buy 
within the Realm,and (ell in groſs. 

Attempting to mhance the price 
of Merchandize a kind of foreſtal- 
Ing. 

Sclling Corn in the Sheaf unlaw- 


ful. 


M al iers 


Matters of Religion, 


I. Eviling the Sacraments, Im- 

priſonment, Fine, and Ran- 
ſom, 1 E.6.c.1. Repealed, 1 Ma. c. 2, 
revived 1 El. c.7. 

2. Not coming to Church tohear 
Common Prayer, by 5 E.6. c. 1. 
ſubje& to Church Cecnſures. 

Nota, 3 E.6. c. 1. ſettled a Book 
of Common Prayer ; Injoyned the 
uſe : Refuſing to ule it, uſing other, 
or depraving it, Impriſonment for 
ſix months tor hr{t oftence, twelve 
months for ſecond, during life for 
third. 

5 E.6.c. 1. Altcrs the Prayers, 
Burt applies the Penalty to the new 
Book, 

Nota, Repeal 1 Ma. that Repealed 
I Jac. c. 25. 

1 EL <. 2. Enadts the uſe of the 
Beok of 5 E. 6. with ſome Alteratt- 
ONs. 

Any that, 
1. Refuſe to uſe it ; 


Yatters of Religion, 

2, Ule another form 3 

3. Deprave 1t. 

Ss. If Spiritual, ſ1x months Impri- 
ſonment firſt Offence one years 
Impriſonment ſecond Offence, De- 
privation third Offence. 

If Lay.firſtOffence twelve months 
Impriſonment,ſccond Offtenceduring 
life. 

Depraving Book of Common- 
Prayer, firſt offence 100 Marks 3 fe- 
cond ofience 4co Marks; third of- 
fence forf. Goods,and Imprilonment 
curing life. 

8 El. c.1. touching Conſecrating 
Biſhops. 

Concerning repairto Church, 

1 El. 2. Every Sunday and Holi- 
day ſub pena 12 d. per diem. 

s. 23 ElLec.1.20 1. per menſem for 
abſenting 3 and if abſent twelve 
months upon Certificate, bound to 
good behaviour. 

29 El. c. 2. Conviction of Recu- 
ſancy. 

35 EL c. 1. Penalty of diſlwading 
from Church; holding of Conven- 
ticles; commit to Priſon without 
bail until Conformity, Non- 


Natters of Religion. 


Nonconformity within three 
' months after Conviction, ſhall abjure 
| the Realm, 

Not departing, or returning, Fe- 
lony without benefit of Clergy. 

Submitting diſcharged of the Pe- 
ralty by this Act. 

Relapling loſeth the benefit of the 
Submiſlion. 

Ten pounds per wenſerr tor every 
perſon retaining or relieving Recu- 
{ant after notice. 

Cap. 2. Recuſants not to remove 
five miles from dwelling. 

1 Fac. c.4. Conformable heir of 
a Recuſant diſcharged : third part 
diſch. of forfeiture. 

Penalty of ſending Children to 


Seminaries. 
3 Jac. c. 4. & 5. Penalty for re- 
fuſing Oath of Supremacy. 
1El. c.1, 
5s EL.c. 1. 
Of Obedience, 


3 F4C. C. 4. 
7 Jac. &. 6, 


Caſe, 


9 R. Sznchay's 


Kings Bench. 


OW we come to conlider 
N of the Proceeding againſt a 
party for Felony, and thzrem 

1. Concerning the Juriſdidzon or 
Court wherein Procecdings are to be 
had in Capital Cauſes; and thoſe are 
principally, 

1. TheKings Bench. 

2. Juſtices of Goal Delivery, 

3. Juſtices of Oycr and Ter 

miner and Afltzes. 

4. The Sherift and Coroner. 

5. Th- Lord Steward of th: 

Houſhold, 

The Kings Bench the Supream 
Court of Crinunal Juriſdiction, |t 
1s a Court of Oyer and Terminer, 
Goal Delivery, and Eyre, 1n that 
County where it lits, 

By the coming of theKings Bench 
into any County, during the fitting 
thercot 1n that County, all power 
and proccedings of Commilitoners 
of Oycr and Terminer is ſuſpended. 


But 
v4 


Kings Bench, 157 
But a Special Commiſſion of Oy- © F:& p- 27: 
2r and Terminer bearing Teſte in the 
Term may be granted z and Kings 
bench may adjourn, and then they 
may fat, 
Where the Kings Bench procceds 
upon an Offence committed in the 
tame County, there need not fifteen 
days betwecn the Teſte and Return 
of the Vemire facias ;, But it they pro- 9Rep- _— 
ceed upon a Cauſe removed by Cer- rags? 
tiorari, they mult have fifteen days. 
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C. Juv. Convts 
ſab hoc titulo. 


Goal Delivery. 


I, He Juſtices of Peace ought 

| todclver the Indictments 
not determined unto theſe Judges, 
and they may Arraign any perſon 
in Priſon upon them. 

2. They may take Indictments 
againſt any perſon in Priſon, and ſo 
may Juſtices of Oyer and Terminer, 
and herein they have a concurrent 
Juriſdiction. 

3. They may take a Pannc] re- 
turned by the Sheriff without a Pre- 
cept. 

4. They may deliver by Procla- 
mation perſons ſuſpected, where there 
15 no Evidence to Indic them. 

5. May award Execution of per- 
ſons in Priſon utlawed before Juſti- 
ccs of Peacc. 

6. May aflign Coroner to an Ap- 
peal, and make Proceſs againſt the 
Appellee 1n a Foreign County. 

7. May puniſh thoſe that unduly 
bail Prifoners,Stat. de Finibas, 1 © 
2 Ph, @ Ma. c. I'2, 

3, May 


Goal Delivery. 


8. May deliver the Goal of per- 
ſons committed for High Treaſon. 

9. May Receive Appeals by Bill 
againſt perſons in Priſon. 

Io. By Stat. 9 E.3.15. muſt ſend 
their Records into the Treaſury of 
the Exchequer at Michaels. 

11, Others may be added to the 
former Commiſion by Commiſſion 
of Aſſociation, or their power com- 
mitted to fewer by 97 on Omnes. 

12. By Stat. 2 & 3 Ph. &+ Ma, 
c.18. a General Commiſſion of Goal 
Delivery throvgh the County deter- 
mines ,not a Special Commiſion 
granted in a Corporation, &C. par- 
ccl thereof. 

13. By Stat. 1 E. 6. c. 7, the ſub- 
ſequent Commiſſioners of Goal De- 
livery, power to give Judgment up- 
on ſuch as were Repreived before 
Judgment by former Commiſſioners 
and Proceſs before any former Com- 
miſſioners of Peace, Goal Delivery, 
Oyer and Terminer, or others not 
diſcontinued by granting new Com- 
miſſions. 

Ifa Priſoner be bailed, he is yet 


I"! 


Cr. Jur. 226, 


Goal Delivery; 


in Priſon to be Arraigned before 
theſe Juſtices, for he is a Priſoner : 
contrary in caſe of Mainprize, 21 Hl. 
7.33. 9E. 4. 2. 39 H. 6.27. 

Although their Commiſſion de- 
termine with their Seſhion,after they 
are gone, they may command a Re- 
prieve or Execution, Dyer 205. 

Licet ſoit ad Gaolum deliberandun 
hac vice uncore put adjourner lour 
Commiſſion, Cr. Jar. 226. 

Commiſſion d'Oyer & Terminer,G& 
Coal Delivery, pnt Eitoyer enſemble, 
Ibid. Bro. Commiſſion 24. 

Juices de Goa! Delivery & Oyer 
& Terminer, pnt enquire per ambi- 
denx powers, and make up their Re- 
cords accordingly, 9 H. 7. 9, Cr.Fur 
226, 


fer 


Oyer and T erminer. 


1. He Juſtices Authority muſt 

be by Commithon, and not 
by Writ, otherwiſe thuir Procecd- 
ings void. 42 Aff. 12. 

2, They cannot proceed but up- 
on an Indictment taken before them- 
(clves. 

3. By good Opimion they may 
proceed the ſame day or Section 
again(t a party Indicted before them. 
Nota le contrar ad eſtre adjudge. 

4. Where Offences are limited to 
be heard and determined 1n any 
Court of Record, gencrally it may 
be heard and dutcrmined by them. 
9nere, for Gregory's Cate contra. V. 
Dy. 236. 

5. Others may be added, ortheir 
power contracted by Aflociation, or 
yi non omnes, as betore, 

6, Oae fitting without Adjonrn- 
ment determincs their Commiilion, 


M 7. Juſtices 


V. 12 Afl. 21, 


Dyer and Terminer. 

7. Juſtices of Oyer and Termimer, 
or of Peace, cannot aflign a Coro- 
ner, as Juſtices of Goal Delivery 
mav, 

8. By Stat, 9 E. 3. they are alſo 
to ſend their Records determined 
ito the Exchequer”, ' 

9. A Superſedeas ſuſpends their 
power, and a Procedendo revives it; 
but a new Commiſſion determines 
itz the like of Commiſſion of Niſ 
prize, @&c. but it determines not 
without notice, 

1. By ſhewing the new Commil- 
ſion. 

2, Or proclaiming it in the Coun- 
ty. 
- 3. Or Seffions held by new Com- 
miſſion, 

10. An Award upon the Roll 
not ſufficient to return a Jury, but 
a Precept ander Seal of the Com- 
millioners. 

It. And Nota, That a Special 
Commillion of Oyer and Terminer 
may be granted to (it in one County 
to hear and determine Treaſons,&c. 
11 another, but then the ny 

mu 


Dyer and Terminer, 


muſtbe found iriproper County,and 


the Trial by Jurors of proper Coun- 
ty. C. PC. fo. 27. 


Fuſtices of Aſfiſe. 


Y Stat. 27 E. I. c. 3. de finibus 

Fuſtces of Aſhſe have power 

to deliver Goals of Felons and Mur- 
dercrs. 

And by ſome opinion they may 
do it wirtate officii, without any ſpe- 
cial Commiſhon, S. PC. c. 5. 

But in caſe of Counterfeiting 
Coin,&c. upon Stat. 3 H. 5. Stat. 2. 
c. 7. they muſt have a Special Com- 


miſlion. 


Fulices of Peace. 


HE Stat. of 13 E.3. c. 2. 
gives them power by Com» 
miftion to hear and determine Fe- 
lonies and Treſpalles againſt the 
Peace. 
But then there muſt be a ſpecial S. P.C.L.2.c.g, 
Clauſe in their Commiſion, Neczor 
ad aud* & terminand' felonias, ©. 
Otherwiſe they cannot do it. 
Yet that Clauſe doth not in pro- 
pricty make the Juſtices of Pcace 
Juſtices of Oyer and Terminer, be- 
cauſe that it 1s a diſtinct Commiſli- 
on 3 and therefore a Statute, as that 
of 5 El. c. 14. limiting Forgery to V-CP.Cc.r4, 
be heard and determined before Ju- , Rep. ns 
[tices of Oyer and Terminer, gives 
not the power therein to Juſtices of 
Peace 3 but the Juſtices of the Kings 
Bench are Juſtices of Oyecr and Ter- 
miner within that Statute. 
By force of the general words of 
their Commiſſion they may cen- py, 57. 
quire of Murder at thcir Scthions ; 
for though by Stat. 6 E. 1. c. 9. 
M 3 and 


ii. 


Dal. Cc. 29. 


By Stat. 4 E.3- er 


Ce 2, 


I ee ee os 


Juſtices of Peace. 
and 4 E. 3. Murders and other Ho- 
micides mult ſtay till Goal Delivery; 
yet the Stat. of 18 E. 3.c. 2. 34 E. 
2.C. IT. 17 R. 2,c. 10. hath enlarged 
their Commiſlion and Power. 

Yet in reſpect the Stat. 1 & 2 Ph, 
&- Ma.c.13. dircfts Juſticcs of Peace 
to take Examinations in Caſes of 
Homicide and other Felonies, and 
to certitic them to the Juſtices of 
Goal Delivery : mn point of Diſcre- 
tion they do forbcar to procced to 
determine great Felonics, 

But for Petit Larceny, and other 
ſmall Felomies, they uſe to bind over 
the Proſecutor to the Sc{lions. 

The Juſtices of Peace may pro- 
cceed upon Indictments taken before 
themfcives, or former Juſtices of 
Peace : but cannot proceed upon 
Indictments before Cororcr, or Oy- 
and Terminer ; but Juſtices of 
Goal Delivery may ; and the Julſit- 
ces of Peace are to deliver the In- 
arctments taken before them to the 
Juſtices of Goal Delivery, by Stat. 
48. 3.6.2. 


They 


Juſfices of ]eace. 
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They cannot deliver perfons fuf- Crom. fol. g. 


pect by Proclamation, as Juſtices of 
Goal Delivery may. 

In Caſcs of Felonics by Statute 
Iimited to be heard before Juſtices 
of Peace, they may proceed ar Sc(- 
ſons 3 and conſcquently may bind 
over Informers, and certific Exami- 
nations at Sefl1ons, 

But ſuch Felonics by Statute as 
are ſpecially limittcd to Juſtices of 
Oyer and Ferminer, or other Juſti- 
ccs, and not to them, the Juſtices of 
Peace cannot proceed to take In- 
dicments,as upon Stat. 3 H, 7. c.18, 
for contriving to deſtroy the King, 
&c. upon Stat. 33 H. 8.c. 12. Mur- 
derers in the Kings Palace ; upon 
Stat. 8 H. 6. c. 12. of razing or 
imbezclling Records; upon Start. 
5 EL. c. of Forgery 3 upon Star, 
13 H.6. c.1. ſecret imbezelling 
goods, &c upon Stat, 2 & 3 F4.6. 
c. 24. {triken in one City, and dics 
in another, or accc{lary 1n another 
County. 

But in the former caſes it ſeems 
they may take the Examinations, 
M 4 and 


Dal. c. 


Dal. c, 5c. 


Dal. C. 2. 


Tiiſkices of JPeace. 

and commit the Otfenders, and bind 
over Proſecutors. 

It any Indictment be taken be- 
fore Juſtices of Oyer and Terminer, 
Goal Dclivery, or Coroner, they 
cannot procecd upon them 3 but up- 
on Indi&tments taken before the 
Sherifi in his Turn, they may pro- 
cecd by Stat. 1 E. 4.c. 2. 

In caſts of Treaſon, Miſpriſion of 
Treaſon, or See. 16k regularly 
Juſtices of Peace have no Juriſdicti- 
on 3; yct two things may be done: 

. Inany caſe of Treaſon, beczuſe 
its is a breach of the Peace, they may 
upon complaint impriſon Offenders, 
take Examinations, bind Profecu- 
tors over,and ccrtihie their procecd- 
11gs into Kings Bench or Goal Delti- 
Very. 

2. In ſome caſes they are enabled 
to take Indictments, but not to hear 
and determine the ſame, but certifie 
the ſame into the Kings Bench upon 
Stat, =y G& 23 El. 

. Maintainer of Authority of 
the Sce of Rome. 

2, Obtaining Bulls, &c. 

3. With- 


Juſtices of Peace. 


3. Withdrawing from Allegi- 
ance, 

2 4. Bringing in Agnus Dei,e*c. 
Z A perſon bringing one before a 
y | Juſtice ſuſpe& of Felony, and refu- 
- | lingto be bound to proſecute, may 
e | be committed, if it appear he can 
- | tcltifie materially. 

They may Enquire of any Felony 
f | within the County , though within 
" | the Verge. 4 R. Wizg's Cafe. 


Coroner« 


St. CP. f. 52. 


(oroner. 


Ath power in three Caſes : 


1. To take Indi&tments of 


Death 3 but this he can only do ſ#- 


per wviſum corporis, otherwiſe void, 


1. If the Body be interred be- 


fore he come,the Townſhip 
amerced, and he muſt digg 
up the Body; fo if the 
Townſhip ſuffer the Body 
to Jic long to PutrefaCtion 
without ſending for the 
Coroner : The like of one 
dying 1n Priſon. 


. If the Coroner be remiſs, 


and comes not being ſent 
for, he ſhall be fined and 


impriſoned, 


. He may enquire of fhght, 


and ſuch Preſentment not 
Traverlable. 


. If the Body cannot be ſecn 


the Juſtices of the Peace 
may enquire thereof. 
Nota, 


od ro is 8. & fs Bhs « 


Cooner. 


Nota, The Record of the Coroner 
YForcat Authority 3 if he Record a 
{.onfe{lton of a Felony by Approver, 
ca Contcfhon of breach of Priſon, 
2r 271 Abjuration,it thall not be Tra- 

-r(ed: 

5. Jury dnt Coroner acquit perſon 
occiſe dnt enquire quis occidit. 11 FE, 
4.3. 14 H. 7.2. 

And it ſcemsby ſome he hath power 
toenquire of Rape,Brcach of Priſon, 

He hath Juriſdiction upon Arms 
of the Sea,where a man may ſee from 
lide to fide, 

2. Concerning Appeals. 

The Coroner, together with the 
Sheriff, hath power in the County 
Court to receive Appeals of Robbe- 
ry and other Felonies ; But then it Sr. PC. fo. 52. 
muſt be of a Felony in the ſame 
County : Uponthis Appeal they may 
grant Proceſs till utlary ; but it ſeems 
they cannot ſend an Exigert,becauſe 
prohibited by Stat.of Mag. Cart.c.17. 

Such Appeal may be by Bill ; and Sr. PC. fo. 64. 
it may be removed into Kings Bench 
by Certiorari, but it muſt 1flue both 
to Sheniff and Coroner, and not to 
Sheriff only. It 


Co2oner. 

It appears by Stat. 3 H. 7. c. 1. 
That an Appeal of Murder by Bill 
lies before Sheriff and Coroner. 

3. The Coroner alone may take 
the Appcal of an Approver of a Fe- 
lony 1n any County. 

St. P.C.f.;z, Eut then he cannot make Procels 
thereupon, bur enter it in his Roll, 
and ſend it to the Juſtices of Goal 
Dclivery, who thereupon may i{lue 
their Proccls to the Sherift of the 
torcign County to take the Ap- 
pcllce. 

4. To take the Abjuration of him 
thac acknowledges a Felony done 1n 
the ſame County, or any other, 

And note, That though more 
Coroncrs than one m any County, 
vct any one may exerciſe any of the 
powers before. | 

Bur the Preſentment of him that 


1s firlt takcn ſtands. 


virtute Commilſionis, which is taken 


6 | away by the Stat. 28 E.3. c.9. 


. | menſem Pa the & Michaelis; other- 


WI 


| | per Star. 31 E.3.c. 14. 


Seal of the Jury by Start. of Wet. 2. 
c. 13. indented per Stat. 1 E.3. c.17. 
and the ſame for Lords of Franchi- 


ſes 


name,having 20 s. Frechold,or 26 s. 
8 d. Copyhold ; otherwiſe Sheriff 
puniſhable by Stat. 1 R. 3. c. 4. 


ment but of that which is Felony by 
Common Law, or of ſuch matters 
as are particularly by Act of Parlia- 
ment limited to them, and there- 


Sheriff. 


HE power of the Sheriff to 


take Indictments, was cither 


Oficiz 3 in his Turn : where 
I. The [zr7s muſt be held 7nfra SP. Cf. 84 
ſe the Indictments there arc void 


2. The Indictments muſt be under 


3. The IndiGtors muſt be of good 


4. The Turn can take no Indict- 


fore 


Turn. 


fore an Indiftment of Rape void 
there. 

5. Uponany Indidment of Felony 
before the Sheriff in his Turn, they 
can make out no Proceſs, but muſt 
ſend them to the Juſtices of Peace, 
who have power to procced there- 
upon as if taken before themlclves, 


by Stat. 1 E. 4. c. 2, 
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Conrt- 


Conrt-Leet. 


HE Court-Leet hath in effect 
- the ſame Juriſdiction with the 
Turn 3 but Preſentments of Felony 
before them are to be ſent before 
[uſtices of Goal Delivery. 3 H. 4. 


4 


T be means of bringing Ca- 
pital Offenders toT rial, 


Aving conſidered the Courts 

of Juſtice, now we come to 
conſider the means of bringing Ca- 
pital Offenders to their Trial ; and 


that is Regularly by one of theſe 
three ways ; 


Appeal. 
Approver. 
Indi&ment. 


And herein ſome things are uo 
pcr to each proceeding. 

$. Some things are common to 
them all, which come to bc conſi- 
dered after particulars, proper to ci- 
ther, diſpatched, viz. 

Procels. 

Arraignment 5 and therein of 
Principal and Acceſlary. 

Demeanour of the Party Ar- 
rajgned 5 


Standing 


7 


| 
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Standing Mute. 
Confcſiing. 
Plcading and Plcas, 


Declinatory, 
Sancruary, 


Clergy. 


In Barr, 


* Pardon. 
Auterfoits Arquit. 
Anterfoits Convid, 


To the Feiony. 


Traal, 


By Battcl, 

By Jury, and therein 

Proceſs againſt the 
Jury. 

Challenge, 

Evidence. 

Verdict. 

By Peers in caſe of 
Nobility, 
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Wit:ring CapitalOffenders to trial 


Judgment in the ſeveral Caſes 
Capital. 


Execution, 
Reprieve. 
Falther, 
By Errour, 
By Plea, 


—  —<fm_me_—  —_- <0 Io ee. oo os TT I _-  .. —— 2 = —eowess. _ —_ 


al, 


Appeal, 


Ppeals in reſpe&t of the manner 
of procecding, are of two 
kinds ; 


1, By Writ. 
2, By Bill. 


Touching Appeals by Bil}, they 
may be prolecuted. 

I. In the Kings Bench againſt any 
that is 3 cuStodia Mariſcal/;, or let 
to bail : they are the Soveraign Co- 
roners. | 

2, In the Court before Commitl- 
ſioners of Goal Delivery againſt a 
Priſoner, or one let to Bail, but not 
of one let to Mainprize. 

But if one of the Appellees ab- 
ſent, remove in B. R. by Certiorar;, 

3.By ſome before Juſtices of Peace, 
qizod Duzre 44 E, 3. Coron. 95, 

4. before Sheritf and Coroner, as 
beforez and 1t may bz removed by 
Certiorari in B.R. 3 H. 7. c. 1. 


N 2 5. Pe- 
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Appeal. 

5. Beforc the Conſtable and Mar- 
ſal, of a Felony done out of the 
Rea! oh, 2 H. 4 &. "of I}. 

In rclation to the iter. 

Anpeals are 1 mattc 

T, Not ( Cf ital, T5 _ n Aled of 
Maikem, which mav be commenced 
in King: : Bench, Co: Delivery, or 
bctore Doren 7 an | Shift, 

This, though it be {clonire, yet is 
Uta Fecfpals in iis Nature and 


. Capitals and that cither 
1. Of Treaſon but this-@ajtcd 
Ly Stat. 1 HH. &. C. 14,7 


2, Of Fedleny; and theſe of 
three kinde, 
1. Or Death. 
2, Ot Larceny. 
3- Ot Rave. 


Appeal of Death. 


N Appeal of Death is either by 
the Wife or Heir. 
1. Appcal of Death by the VWife ; 
and therein theſc requiſtte 3 

1, She ought to be a wife de 
jure, and not de fuffo on- 
ly ; and therefore ze 1g; 

once accouple a good Plea, 

2. But ſhe need not be dow- 
able ; for if ſhe had Elop- 
ped, or the Husband been 
Attaint; yet ſhe may have 
an Appeal of his death. 

3. She ought to continue his 
Widow ; for if ſhe marry 
before, or pending the Ap- 
peal, the Appeal fails for 
ever; or if (he marry after 
Judgment ſhe cannot have 
Exccution, 

2, Appeal of Death by the Heir. 

I. If the dead hath a wife, the 
heir ſhall not have Appeal 
though ſhe die within the 
year: but if the Wite 

N 3 kill 


Appeal, 
kill the Husband, there the 
Heir (hall have an Ap- 
pcal. 
He muſt be Heir by courſe 
of Common Law; this hath 
theſe Exceptions : 
Where Heir is diſabled by 
Attainder. 
Where the Appeal 1s againſt 
the Heir ; in theſe caſcs it 
g9cs to the next Heir, as if 
the other were dead with- 
out 11Jue. 

3, It muſt be by Heirthat was 
Feir at time of death of 
Arccſtor ; for 1f he die 
within the year before, or 
after Appeal commcnced,jt 
is loſt, 

But it ſeems 1f the Heir having 
Judgment die,his Heir may 
have Execution. 

. It muſt be an Heir and 
Male Aulzs capiatur 
proper HAppelinm fſemire 
altcrins quam Tri ſui : But 
if he be Heir , and Male, 
though he derive through 

Femalce, 


Appeal, 193 


Females, hz may have an c. Lic. 


J- Appeal, 
5. A man above Seventy, or 
e an Infant , may have Ap- 
h pcalz but noBattel waged, 
and ad judged of late times 
y the Paroll ſhall not De- 
murr. Sed quere. 
{t But an Ideot, Monk, or Man 
It mute, {hall have no Appeal, 
f neither ct death, nor other- 
1- wile. 
And Note,the Appeal of death c. e.c. 53 
s muſt be within year and 
f day after death by Stat. 
e 3 E. 6.c.24. ſtriken in one 
r County, and dics in ano- 
t ther 3 cr Acceſlary in one 


County, to death in ano- 


; ther; Appeal brought where 
1 party diced, 

j 

4 

L 


A pea! 


Appeal. 


Appeal of Robbery. 


Scrvant robbed, Maſter or Servant 
may have Appeal. 

But Teſtator robbed, Executors 
ſha!) not have Appeal. 

Villain ſhall not have Appeal of 
Robbery againſt his Lord; contra of 
death, 

Two joint Owners robbed, Sur- 
vivor {nal! have Appeal. 

A Woman or Infant ſhall have an 
Appcal of Robbery. 

If a man be robbed at ſeveral 
times, he mult put all into one Ap- 
peal. 

What omitted is Conhſcate. 

The Appeal affirms the continua- 
tion of the property. Therefore if 
A. rob B. in the County of S. and 
g0 with the Goods in the County of 
D. an Appeal of Larceny hes 1n the 
County of D. but not of Robbery, 
lorthat 1s upon a taking from the 
xrfon. 
| it 4. be robbed by B. who isrob- 
bep by C. 4. may have an Appeal of 
Larceny againſt C, This 


Appeal. 

This Appeal may be proſecuted 
in a year, two, or three, if there 
was freſh ſuit 3 and the judging of 
freſh ſuit lies inthe diſcretion of the 
Court. 

And Note, This, or any other Ap- 
peal lies againſt an Infant, againſt a 
Monk, without naming his Sove- 
rcign,againſt a Feme covert without 
naming her Husband. 


Appeal. 


Appeal of Rape. 


Appeal of Rape. 

1. Lies for the party raviſhed, 

2, But if ſhe conſented to the 
Rape afterwards, then by Stat. 6 R. 
2. c. it is given to the Husband ; if 
none, to the Father; if none, to the 
Heir, whether Male or Female. 

If ſhe be taken in one County, 
and raviſhed in another, the Appeal 
of Rape lies in that County where 
actually raviſhed. 

Although by Stat. WW. 1. c. 13. 
whereby Rape was turned into 
Tre{pals, forty days 1s limited for her 
Suit; yet it being again made Felony 
by Stat. W. 2.c. and no time limited 
for it, 1t may be brought in any rev 
{onable time, 


4 tn 


Apve al, 
Proceſs in Appeal. 


Concerning Proceſs in Appeals, 
vi, infra Proceſs in general, becauſe 
many things therein common to Ap- 
pals and Indictments. 


The Cont 1n an Appeal, 


1. The Plaintiff in his Appeal 
muſt mention the place and day 3 
need not mention the hour ; and 
though day be miſtaken, not mate- 
rial upon Evidence. 

2, It ſufficeth for Plainrifi to 
count againſt Defendant, according 
to the conſtruction thar the Law 
maketh upon the Fact. | 

If A. B. and C. preſent, and B. 
only ſtrike the mortal (troke,he may 
count againſt them all , that they 
[troke : So 1n Rape. 

3. An Appeal by Heir ought to 
ſhew Coment. 

4. In Appeal of Rape , felonice 
rapuit ſufficient without ſaying car- 
naliter cognovit, vid, 11 H. 4. 1. 

5, In 


198 Appeal. 

5. In Appeal againſt A. B. and 
C. A. only appears, he muſt count 
againſt all by the better Opinion, 

6. At this day but one Appeal 
againſt all Principals and Acceſlaries, 
and if an Appeal be againſt A. and 
he is attaint or acquit, or Plaintiff 
non-ſuit, he cannot have another 
Appeal againſt B. But if Acceſlary 
in one County to Felony 1n another, 
there ſeveral Appeals againſt Princi- 
pal and Accecſlarics. 


Plex 


Appeal. 
Pleas to the Writ and in Bar. 


Writ of Appeal abate, 

1, For infofhciency in the Writ, 
25 wanting 74pit, falſe Latin, &c. 

2, Multiplicity of Action a ſe- 
cond Writ of Appeal purchaſed, 


| pending a former Writ abates; but 


if pending a former in the County 


bates not. 


But if the firſt Appeal by Bill be 
removed into the Bench by Certiora« 
zi, and the Plaintiff had appeared 
thereupon, and counted, abates the 
ſ{kcond Writ. 

Nul tiel in rerum natura, as one of 
the Defendants, abates wers tonts, 
CC 


Appeal. 


Pleas in Barr. 


Vid. infra in cco general Title asto 
Antrefoits Convid or Acquit. 

C.PC. 98. 1. He mayplead any thing where- 
by it appears the Plaintiff is not in- 
tituled to the Appeal de quo v. ju- 
pra. 

2. Nonſuit in a former Appeal 
aſter Declaration,ſo of a Retraxit. 

3. The Plaintiff brought an Ap- 
pcal of the ſame Felony againlt ano- 
ther, who was acquit or attaint at 
his Suit. 

4. Plaintift hath rcleaſed to De- 
fendant ; but if Appeal againſt Di- 
vorce, a Releaſe or Retraxit as to 
One no barr for the other. 

5. If Pefendayt plead in Barr, 
he may alſo plead over to the Felo- 
ny, and it (hall not be double. 

I. But 10 caſe of a Releaſc 
pleaded, he {hall nut plead 
over to the Felony, becauſe 
repugnant. 


2, In 


Appeal. 


2, In caſe of Villenage plead- 
ed he ſhall nut plead to the 
Felony, becauſe Infran- 

0 chiſement z yet if that barr 

found againſt him, he may 

plead not Guilty ; and fo 
in any other caſe where he 
pleads in Barr without 


pleading over except Re- 
| leaſe. 


Approver. 


C. PC. Cc. 65, 
S, PC. f, I42, 


Approver. 


I, HAT it is to bean Ap. 
prover ? 

A perſon Indicted of Treaſon or 
Felony not dilabled to accule before 
competent Judges, conteſling the In- 
dicment, and {worn to reveal all 
Treaſons and Felonies he knows, 
and then before a Coroner cntring 
his Appeal againſt participes Crimi- 
is 1n the Indictment within the 
Realm. 

2. Who may be an Approver, 
and who not ? 

I. A Pcer of the Realm can- 
not be an Approver. 

2, A perſon Attaint cannot 

| bean Approver ; nor a per- 
ſon out of Priſon, though 
indicted, 

3. A Woman, Infant, Ideot, 
Non compos, Clerk, cannot 
be Approver. 

4. But a man above ſeventy, 
or maimed may,but he ſhall 
not wage Battel, 

5. Clerk 


App2over. 


5. Clerk Convict may. 


2. In what caſes ? 
3 


None can approve but an 
Indifted ; and therefore if 
only i Priſon upon fufpi- 
c10n, he may indeed con- 
fels the Felony, but ſuch 
Confc{lion amounteth not 
to an Attainder or Con- 
viction, though it be an 
Evidence , and therefore 
cannot approve. 


2. The Appellee 1n Appeal can- 


3 
cy 


& 


not be an Approver. 


The Appellce of Approver 
cannot be Approver , for 
that would be infinite, 

Though a perſon Indicted 
approve, yet if after an 
Appeal be againſt him, the 
Approvement ceaſcth. 


. He that hath once pleaded 


to the Felony cannot be 
Approver , but ſhall be 
hanged, for he is found 
falſe. 


. Of what Offences ? 


O 


App26ver. 

It muſt be only of the Ottence; 
containea 1n the Indictment, be 1: 
Felony or Treaſon, aad therefor: 
not of ano:hcr Ottence, nor of an 
Acceliary before or after to the 
ſame ottence 3 yet his Oath general, 
therefore as to orhcr Offences, It 
but a Detect:on, not an Approve 
mener. 

5. Before whom ? 

Before ſuch Judges only as can 
align a Coroner, - as Kings Bench, 
Goal Dclivery, Oyer and Termine: 
High Steward 3 but not before Ju 
{tices of Peace , Court Baron, or 
County Court. 

But it 1s 1n the difcretion of the 
Court either to ſuffer him to be Ar- 
prover, or to rcipite Judgment an \ 
Exzcution, till: he hath Convided 
ail his Partners. 

6, Row Dcmeaſned after Aj- 
peal 2 


I. After Felony confetled vp 
on the Arraignment, a C0 
roaer aiiugned and fyworn 
11 Court rodifcover Offa 
dacrs. 


2.4 


et. EE - 
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2, 


Appiorer, 
A day prefixt, within 
which he is to perfect his 
Appeal before the Coro- 
ner, and in every of theſe 
days he muſt Appeal; for 
it he fail in any, and the 
Coroner record it, he is to 
be hanged, 


The time limited to perfect 


9 


his Appeal by 5 E. 2. c. 34. 
1s three days, but that Rc- 
pealed 15 E. 2. 


. During the time limited 


for his Appeal, he ſhall be 
at large, and have 1 d, per 
diem till his Appeal fini- 
ihed. 

It he Appeal perſons be- 
yond Sea, or ſuch as are 
not 1n rerum wainra,and that 
appear by Teſtimony of 
Country, or by Retorn of 
SheritF, quod no: fuit invent”, 


he ſhall be hanged. 


. After his Appeal formed 
before the Coroner, he muſt 


repeat it verbatize before 
the Court ; and 1t he fail 
0.2 thereof, 


\O 


Appover. 


thereof, and the Corone 
Record it, he ſhall be hang. 
cd. 

7. Proceſs mn Appeal. | 

1, In the ſame County theCo- 
roner may award Proce|; 
to the Sherift tillExigent, 

2. If Appellee be in a foreyr 
County, then the Judge 
bctore whom the Appeal is 
may grant Proceſs, 2iz. 
B. R. or Itinerant by Con- 
mon Law : and by Stat 

ETngE 28 E. 1. de Appellatis th: 
Juſtices of Goal Deliver 
may ſend Proceſs into : 
forcign County, as well toff 
apprehend the Appellee, a 
a Venire facias to try the 
Ifluc. 

8. Proceeding upon Trial, 

The Appellee may put Jimi 
upon the Country, or wage Battcl. - 
If five Appellees, and they wag: 

Battcl, he muſt ftght them all. 

If ewo Approvers againſt one Ap- 
pellee, if the Appellce vanquith the 
firft, he is acquitted againſt the reſt: 

though 


"Fon, ought to have wages. 


App2over. 


though Appellor retract his Appeal, 
"For be vanquiſhed; yer if the Offence 
be within Clergy he ſhall have it ; 
and fo of the Appellee, 

9. Proceeding after Trial. 

If the Appellor convict the Ap- 
pellee, either by Battel or Verdict, 
the King ex merito juititie 15 to par- 
don him 3 and from the time of his 
Appeal till his Pardon or Convidt- 


Indifments. 


HESE things conſiders 
ble : 
1. Where an Indictment requilitc 
in caſes Capital, and where not. 
2. What the quality of IndiCtors, 
3. Of what matters they may 
Enquire. 
4. Before whom found ? 
5. What requiſite in the manner 
of them, 


1. Where an Inditment requi- 
fite for a party to be Arraigned at 
the King's Suit, 

1. By the ancient Law, if a 
man was taken 1n Larceny with the 
manner , and that brought into 
Court with the Priſoner, the Pri 
ſoner ſhould be Arraigned there- 
upon without any Indictment; Stat, 
P. C. f. 148. 

And ſuch was the uſe of tho 
Mannors that had Infangrthef, Ibid, 
f- 29. ». 1 E, 3. 17. 17 Aff. 49. but 
this difuſcd, 

2. If 


Jndictinents, 

2, If Trefpals be brought &e wu 
lere avluda ona bovis virt, and the 
Defendant found Guilty : or if 11 
1 F Tretpais for Gooils the Defendant 

be found that he f{tole thems this in 
ite Y the Kings Benca cquivalent to an 
Indictment, and the Defendant pur 
Ts. to anſwer to the Felony. 
ay 3. In ſome Caks upon Appcais 
by Appellors or Approvcrs not pro- 
ſccuting, Xc. the Defendant arraign- 
icr'F cd at the King's Suit ; becaulc it car- 
ries a prcſumprion of truth 3 and 
| therefore it the Defendant be both 
ug Appealed and Indicted upon a non- 
a F proſccution of the Appeal, the party 
- I ſhall be arraigned upon the Appeal, 
1 not the Indictment. 4 E. 4. 10. 
he Wherein, 
On rx. If the Plaintifi in Appeal by 
JS Writ be Nonfuit before Declarati- 
FF on, he thall not be arraigned at the 
King's Suit. 1. Becaute no ccrtain- 
ty. 2. The Writ may be at ano- 
thers Suit, bat it 1t be by Bill, e- 
ther by Appcllor or Approver, tr 
ſcems he ſhall, becauſe the certainty 
appears 3 therefore 1n the former 


O 4. Calc, 
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S, PC. f. 94. 


S. PC. 1.8, 


Tidixinents. 


Caſe, if there be no Indidmen 
againlk him, he 1s diſmifled. 

2. If the: Plaintiff releaſe his Ap- 
peal after he hath commenced it, the 
party ſhall be arraigned at Kings 
Suit: But it before 1t was com- 
menced, then not 3 becaufe 1t was 
ncver well commenced, 

3. If the Plaintiff or Approver 
afcer Appeal commenced, confeſs it 
falſ-, or take to Ins Clergy, or wave 
his Appeal , yet arraigned at the 
Suit of the King : But if the Appro- 
ver afterBaticl joy ned dointheticld 
cont.ts it falſe, the Appcllor hangd, 
and tne Appclice diſchorged, becaulz 
amounts to a varquilomunt., 

4. If the Appcal abate by Act of 
the Plamtii;, astaking Husband ; or 
act in Law, as death 5 Appellee ar- 
raigned at the King's Suit : But if it 

abate by 11 ſufficiency i in the Appcal, 

as by falſe Latin, Miſnomer, or bc- 
canfe PlainttfF diſabled tocommence 
Appeal,as Utlary of FcJony,or Tre- 
pa: 35 or the yc ar and day vaſt : Or 

Plaintiff not Wite or Heir 5 Defen- 
gant,not arraigned upon Appeal, but 
may be Incitcd. s it 


menr. 


The return of the Sheriff of Re- 
ſcue or Eſcape of a Felon, not fuffi- 
cient to put the party to anſwer the 


Felony. 


2. The ſecond thing conliderable 
1s the quality of the Indi@or. 

Concerning Indictments in Leets 
and Turns, t. ante upon Stat. W. 2, 
I TS '3. & 37. 13K. S 6& 4 
LE. 4. Co 3. 


jndictments. 


5. It the King pardon after Pat- 
ic] joyned in Appeal by Approver, 
no Arraignment at King's Suit, but 
Appellee diſcharged. 

And note,where the Priſoner ar- 
raigned upon the Appcal, a Ceſſet 
Proceſſus entred upon the Indict- 


d 


of P. C. 104+ 


S, PC. 


There 1s a general Statute that Sr. PC. f. 33; 


refers to all Indictors, as well 1n caſe 
of Felony as Treaſon, 11 H. 4. c. 9. 
which requires 
I. Indictors not to be 
1. Perſons fled to SanQtuary 
for Felony or Treaſon. 
2. Not outlawed. 
3. Not Indicted or Attainted. 
4. Not by Conſpiracy. 
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Judictments, 

2, That the Indiftors be the 
King's Liege people. 

3. Returned by the Sheriff, or 
Bailies of Franchilzs. 

4. Not at the nomination of any 
perſon, 

And all Indiftments taken contra- 
ry void. 

Hence it follows. 

1. That the Priſoner npon his 
Arraigoment may plead this matter, 
or any point of the Statute, and may 
plead over tothe Felony. Vide Scar- 
let's Cafe. | 

2. Though there be twenty of 
the grand Jury, yet 1t one was out- 
lawed or taken at thenomination of 
another, it avoids the whole Indict- 
ment. 

By Stat. 3 H, 8.c. 12. Juſtices of 
Goal Dclivery, or of Pcace, where- 
of one of th: 2oru, in open Seſli- 
ons may reform the Pannel of the 
Grand Jury, by putting in and tz- 
king out Names, and the Sheriff 1s 
to return the Pannel ſo reformed. 

But this takes not away the for- 


mer Statute of 11 H.4, nor alters it. 
By 


Jlidicaments. 
By Stat. 33 H. 6. c. 2. 
Special proviſion 1s made for the 

quality of the Indiftors in Lanca- 

ſhire. 

3. Of which things they can En- 

uire. 

Regularly they can Enquire of 
nothing but what ariſeth within the 
Body of the County for which they 
are retorned, 

And therefore if an Indictment 
for ſcandalous words, or other mat- 
ter tranſitory be found upon Not 
Guilty pleaded thercunto, if upon 
Evidence it appear to be ſpoken in 
another County, the Defendant is 
not guilty. 

And therefore where ſtroke was 
in one County, and death in ano- 
ther, he could not be Indifted where 
party died, 

But for a Nuſance in one County 
to another, a Jury of the County 
where Nuſance 15 committed may 
Indic it. 

But divers Statutes have Intro- 
duced an alteration of the Law in 
ſome Capital Caſes, 23 H. 8. c. 15. 
Trca- 


Jndictments, 

Treaſons, VFclontes, Robberies, Mur- 
ders, and Conteacracics upon the 
Sea may be enquired, tricd, heard, 
determined , and judged 1n ſuch 
S!1ircs and places as {hall be limited 
by the King's Commiſſion to be dt- 
reed tor the ſame. 

A Trcaſon done out of the Land, 
It tath been held that it may be en- 
quirc of and tricd where the Of- 
tendcr had lands; but to avoid the 
Qucſtion by Stat. 35 H. 8. c. 2. all 
Treafons and Miſpriſtons, or conceal- 
ments of Treaſons done out of 
Erelind, may be enquired, heard, 
and determined by the Juſtices of 
the Kings Bench, by perſons of the 
County where the Bench fits, or be- 
fur2 Commiſtoners, and in ſuch 
Shircs as ſhall be appointed by the 
King's Commiſhon, by good men of 
the ſame Shire, as if the. Treafons, 
&c. had been done in the ſameShire 
where inquired. 

Upon this Statute. 

I. If the Bench remove after In- 
dictment into another County, the 
Trial ſhall be by perſons of the firſt 
County. 2, The 


Jndictments. 
2. The Kings writing his Name 
to the Committon, or putting his 
Signature to tac Warr, wt, tuthct- 
cnr, 
3. Jrelar;d 1s out of ths Realmio 
this purpoſe. 
Theſe Statutcs ſtand — PC. . 24, 
by Stat. of 1 Mic. but the Stat, 
2 H.8. c. 4, for trial of T rm ey Li 
IF repealed by 1 ky ba 
Again, by Stat. 3 EL ce. 24. 
a man ſtricken 1n as Di—_ of D. 
dies in the County of S. or AcceſJa- 
ry in one County to'Felony in ano- 
ther County, may be indiftcd and 
tricd1n the County where the death 
was, or Felony committed by the c, xc, 4, 
Principal ; but it mult be laid ac- 
cording to truth, 
if Enqueſt conceal any matter 
preſentable before Juſtice of Peace, 
they may Impannel Inquelt to en- 
quire of ſuch Concealments, and 
amerce the Conccalcrs, by Stat. 3 H. 
7. I. 
4. Beiore whom found. 
Of this before, 


5. The 


St. PC, 


Jnbdictinents, 
5. The form of Indidtments. 
1, By Statutes : 

4 H.4. c.2. Infidiatores viarum 
FO depopulatores agrorunt, to 
be omitted in Indictments ; 
and if inf.rtcd, yet Clergy 

' not thercby taken away, 

37 H.8. c. 8. Indictment not 
tobe quaſhed for want of the 
words,v1z, eladijs, baculis,& 
cultell;s. 

2. At Common Law : 
I, Want of certainty vitiates 3 
want of year, day, and place. 

Indictment for Eſcape of one ta- 
ken on luſpicion of Felony, without 
ſhewing what Felony, Me. 

Indictment tor receipt of a Felon 
without ſhewing who received, zzale. 

Indictment ad magnam curian Ev 
Letam, Male. 

Indictment for making Alchimy 
ad inſtar pecunig Regis , without 
thewing what money, Male. 

Indictment quod communis male- 
faFor, without ſhewing wherein , 
Male. 

Indictment gued capit, or nm 
e 2 


A 


) 
J 
4 


Jndicments. 
eſt, without ſaying felonice 5 abduxit 
equum, without ſaying cepit 5 or car- 
waliter cognorit, without ſaying Ra- 
prit 5, or burgariter, when it ſhould 
be Burglariter ; or if Felony before 
Juſtice of Peace, without ſaying 
wecron ad diverſa felonias, &c. or 
betore the Majorof [odon without 
ſaying &* Ceronatore;, or of a mur- 
der witha Gun, without ſaying per- 
cſſit Male. 

Indictment fuppoling the ſtroke 
t. Augiſti, death 2. Arguſti, &5 ſic 
felonice nnurdravit 1. Augnujti, Male, 
But fic amrdravit modo & forma 
pred”, or pred 2. Argufſti, Bene. 

Indictment quod dedit mortalent 
plagam circa pedys, Male « but in 


1ſtra parte ventris Circa unvelicum, 


ene. 
Indictment de morte cnjuſdant 
ienott, or felonice cepit bord, EC the 
juſdam ignott, Or domus C Eccleg, 
in time of yacation : gout, 
Indictment of oy {rr with fe- 
veral forts of poyſon, with: + w 
ing of whick hc died ; pou 


C.P.C. 24- 


St, P. C. 164+ 


Indicments. 
6. Proof upon Indi@ments. 


In caſe of Treaſon and Miſprifior. 
by the Stat. 1 E. 6.c. 12. & 5 E.6 
c. 11. there ought to be two lawful 
Acculers, that 1s, witneſles upon eve 
ry Indidtment. 

An Accuſer by hearſay is no law- 
ful Accuſcr within this Statute. 

The necefiity of ſuch proof upon 
Indictment of Treaſon is not taken 
away by Stat. 1 E. 1.2. 1 & 2 Ph. 
&» Ma, c. 11. but only in the caſc 
of counterfeiting Coin. 

But theſe Witnetles need not be 
preſent with the Inditors, but they 


' may ſend it to them in writing, 


Proceſs. 


_ ML 


Proceſs. 


OW we come to thoſe 


Proceedings that for the 


moſt part are common both to Ap- 
peals and Inditments. And 
1. Of Proceſs. 


I, Upon an Indictment or 


tI 


Appeal of Death but one 
Capias, and then Exigent - 
but incaſe of Robbery,the 
by Stat. 25 E. 3.6. 14. two 
Capias's, then Exigent ; but 
this Stat. extends not to 
death. 


- But Indidments or Appeals 


of Treaſon, or any Felony, 
or Treſpaſs againſt a perſon 
of another County after one 
Cap. a ſecond Cap. with Pro- 
clamations, (hall be granted 
to the Sheriff of that 
County wherein he is ſup- 
poled to be converſant be- 
fore an Exigent (hall iflue 
by Stat, 8 H. 6.c. io. And 

P upon 


210 


S. PC. f. 67. 


JProcels. 
upon this Statute Proceſs 
ſhall go to a County Pala- 
tine 3 and if in the Indid- 
ment he be ſtiled »uper de 
D. and ſo in ſeveral Coun: 
tics, the ſecond Cap. fhall 
go to cvery County. 


3. In Appeal or Indidtment 


againit Principal and Acce/: 


ſary, by Stat. W. 1. c. 14. 


Proceſs of Utlary muſt ſtay 
againſt Acceſlary till Prin- 
cipa] attaint. 


But if it be an Appeal by Writ 


which 1s general till Decla- 
ration, the Plaintiff muſt 
at his peril diſtinguiſh the 
Proceſs ; for if he take his 
Exigent again(t all, he muſt 
Count againſt all as Prin- 
cipals, 


An Appeal againſt divers, one 


appears and pleads to the 
V/rit,or in Barr, which gocs 
to all, Proceſs of Utlary 
ſhall ſtay againſt the reſt 
till Plea determined, 


An 


Paoceſs, 2IT 


An Indittment or Appeal may 
be removed in B. R. by Cer- 
tiorari, but it muſt accord 

. with the Appeal. 

Upon an Appeal removed by 
Certiorari, the Plaintiff 1s 
without day ; and to com- 
pel the Plaintiff to pro- 
ceed, the Defendant may 
take out a Scire Facias, 
and upon two Nihils or a 
Scire Feci, and default, De- 
fendantdiſcharged. 

But the Plaintiff upon ſuch 

| Appeal removed, may have 

. Capias & Exigent. 

If the Defendant comes in by 

; Capias, and after appear- 

ance make default, a new 

Capias; if upon Exigent, a 

new Exigent ; and upon e- 

cond appearance ſhall plead 

de novo, for the firſt Iſſue 
and Inquelt is ſe die. 


en << © @Co Fo 


P 2 Arrain- 
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Arrainment, 


1. } N what azarmer a Perſon is to 
be Arrainecd ? 

'the Priſoner, at the time of his 
Arrainment ought not to be in 
Irons. 

2. Where arraied por ſereral 
Appeals or Indi ments. 

Ifa man be indicted or appealed 
of Robbery or Death at the Suit of 
one, he ſhall be Arrained and Tried 
at the Suit of anothcr, becauſe they 
have ſcveral interelts in the Judg- 
ments. 

And now the fame Law 1s of an 
Indictment of Robbery, becaule by 
Stat. 21 H. 8.c. 11. the party is to 
have Reſtitution. 

But if the Appeal by one be not 
commenced till after an Attainderat 
the Suit of another, he ſhall not be 
Arrained upon the other Suit 

But if the firſt Attainder be par- 


doned, he ſhall be Arrained upon 
the 


Arrainment. 
the ſecond Appeal commenced after 
theAttainder, 

But after an Attainder of Felony, 
he may be Arrained for Treaſon for 
the King's Intereſt. 

By the Common Law, a Clerk 
convict ſhould have anſwered all Fe- 
lonices, and were acquit or convidt 
at the Suit of others. 

But this was remedied by Stat. 
25 E.3. c.4. pro Clero. And therefore 
after that Stat. the Clerk convict 
and delivered to the Ordinary, was 
diſcharged of all former Felonics 
whereofhe was not Arrained before 
Clergy 3 and that although thoſe 
other Offences were not within 
Clergy. Dyer 214. 

But now by Stat. 8 El, c. 4. after 
Purgation, and 18 El. c. 7. after 
burning 1n the hand, he ſhall be pur 
to anſwer former Felonies upon Ap- 
peal or Indictment. FY7d. infra in au- 
terfoits acquit & convict. 

3. Concerning the Arrainment of 

Principal and Acceſſary. 


P 3 i. Who 
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214 Arrainment. 


| 1. Who ſhall be ſaid an Acceſſary 
| | before, 
after. 
2. How the Proceeding ſhall be 
againſt them upon their Arrain- 
ment, 


WE SI 


— > 7 —  — a 
— 


Prin- 


I. HO an Acceſſary 2 


Principal and Acceſſary. 


1. in Treaſon no Acceſlaries, 
but all Principals; But a C. Pc, £. 138. 


Precurer before, or a Re- 
cciver knowingly after, is 
guilty as Principal in High 
Treaſon, 

. Wherean Atof Parliament 
makes a Felony, it doth in- 
cidently make ſuch Acceſla- 


ries as would be Acceſlaries c. p. C. £ 59, 


before or after to a Felony 
at Common Law; as in 
Caſe of Buggery, Rape,&c. 
» The Acceiſſary cannot be 
guilty of Petty Treaſon 
where the Principal is but 
Murder. 

. If divers come to commit 
an unlawful act, and bepre- 
ſent at the time of Felony 
committed, though one of 
them only doth it, they are 


all Principals, 
P 4 Sa 
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S. P.C. f. 40. 


4 Rep. 44. 
Vauxes Cale. 
C. P.C. 132, 


1Pincipal and Acceſſaries. 


So if one preſent move the 
other to ſtrike : or 1f one 
preſent did nothing, but 
yet came to aſh{t party if 
need 3 or 1f one hold the 
party while the Felon 
ſtrikes him; or if one pre- 
{ent deliver his weapon to 
the other that ſtrikes ; for 
they are preſentes, auxilian- 
tes, abettantes,or confortan- 
tes. 

But if one came caſually, not of 
the Confederacy, though he hinder- 
ed not the Felony, he 1s neither 
Principal nor Accetlary,although he 
apprchend not the Felon. 

5. In ſome caſcsa perſon abſent 
may be Principal. 

1. He that puts poiſon into any 
thing to poiſon another, and leaves 
it, though not preſet when taken : 
And o it ſeems are all that are prc- 
{cnt when the poiſon 1s fo 1nfulcd, 
and conſcnting thereto, 

2. If upon thcrfame Ground, or 
11 the fame Houtc,though not with- 
11 view of the Fact, when many 
come 


ttt. wool woes Halt Wa. 


2 


Ptincipal and Acceſſaty. 


come to do an unlawful a& : See 
before Lord Dacres Caſe, and Pud- 
ſey's Caſe in Murder and Robbery, 

3. By ſpecial Act of Parhament, 
as upon the Stat. 3 H, 7.c. 2, 8 H.6, 
12, 

2. Acceſlaries before ; he that 
commandeth or aflenteth to the 
committing of a Felony, and 1s ab- 


. ſent when done. 
1. In Manſlaughter there can be , gep, zbity. 
no Acceflary betore, becauſe done Cafe. 


without premeditation. 


2, Where the Execution varies © PC. f. 57: 


from the Command in the perſon 
flain; as a command to kill A; and 
he kill B. or in the natureof the OE 
fence; as Command to rob A. as he 
goes to Market, and he break open 
his Houſe and robsit, the Comman- 
der is not Acceſlary. 

3. But a commandto poiſon F.S. 
and he ſhoots him; a command to 
rob or bear F. S. and he beats him 
to death, the Commander Acccfla- 
ry. 

: 4. If A. command B. to kill C. 
and beforethe Fact A. repents, and 
coun- 


Se, P. C. 41, 


Paincipal and Acceſſary, 
countermands his command, yet B. 
kills him, A. is not Acceſlary, 

If 4. poiſon an Apple, and de- 
liver it to C. to deliver to D. C. not 
knowing delivers it, Murder in A, 
but no Offence in C. 


3. Acceſlary after. 

1. A reccipt of ſtollen Goods 
makes not Acceſlary, unleſs he re- 
ceive Thief. On receive le biens a at- 
ter felon. 9 H. 4. 1. 

2. Every Receit to make an Ac- 
ceſſary muſt be knowing him to be 
ſuch. 

But if a man be attaint of Felony 
in the County of A. the Law pre- 
ſumes notice thereof in the ſame 
County : therefore the Receit of 


him 1a the ſame County ſeems Ac- j 


ceſlary 3 Contra if in another Coun- 
ty. Videtur cognitio requiſita in utro- 
que. 

3. Receit of a Felon, that hath 
given bond to appear at Seſſions, 
&C. not Acceſlary. 

4. Relieving a Felon with mo- 
ney, victuals, horſe tor his journey, 
know- 


Paincſpal and Acceſſary, 
knowing, Acceſlary : but if he be 
in Priſon then lawful. Dal. c. 108. 

5. A Brother receiving his Bro- 
ther may be Acccflary,or a Husband 
his Wife, but not the Wife of her 
Husband. 

6. A man may be Acceſlary to an 
Acceſlary : And 

The ſame man may be Principal 
and Acceſlary where Felony done 
by divers. 

7. But ſending a Letter in favour 
of a Felon, inſtructing him to read, 
adviſing to labour witneſſes not to 
appear, not revealing a Felony 1n- 
tended, permitting a Felon to eſcape 
without Arreſt, makes no Acceflary : 
Mes contempt. 

8. Acceſſary cannot be unleſs a 
Felony committed 3 therefore A. 
wounds B. dangerouſly, C. receives 
A. then B. dies , C. 1s not Acccl- 
ſary. 
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P1incipal and Acceſſary, 


9. Si felon vient al meaſon I.S, 
que ſuffer Iui d' aler hors neſt Felony 
rift priſt mony on autre choſe pur Ini || 4 


ſuffer eſeape. 9 H. 4. 1. 


Arrainment, 


Arrainment of the Princi- 
pat and Acceſſary , and 
things Obſervable there- 


mM. 


1. F the Principal be acquitted, SS 47s 
» PC. 139» 


or be convict only of Man- ;k. 5,5 
ſlaughter, or ſe Defendendo, or be- Caſe. 
fore Attainder hath his Clergy, or 
be pardoned, or die, the Acceſlary 
{hall not be Arrained ; otherwiſe if 
after Attainder. 

2. If the Principal be attaint at 
the Suit of the King, the Acceſlary 5s. PC. 47; 
ſhall not be Arrained at the Suit of 
the party. 1j/int |: ſoit attaint d' a#- 
ter felony. 
3. If Principal ſtand mute, Acceſ- 
ſary not Arrained. V. Contra 2 R.3, 
22. 317% 7.1. 
4. The Exigert ſhall not go out Sr. Pc. 46, 
againſt Acceſſary till Principal at- 
taint by Stat. W, 1. c. 14. 


5. Where 
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St, P. C. 47+ 


Com. 100. 
Gittin's Calc. 


C. weſt. Is C. I 4. 


Arrainment of Jincipal, tc. 

5. Where Principal appears not, 
Acceſlaty ſhall be put to anſwer : 
bnt he ſhall not be tried till Princi- 
pal atttaint or appear,unleſs he will, 
for he may wave the benefit of the 
Law. 

6. If he be Indicted as Acceflary 
to two, and one of the Principals 
appears and 1s convict , the Court 
may, if they pleaſe, try the Acceſſa- 
ry ; and 1f he be found Acccſlary 
to him that 1s attaint,he ſhall becon- 
demned ; it not found Acceflary to 
him, yet he may after be Arrained 
as AcccſJary to the other when he 
appears. 

7. If Principal and Acceſlary ap- 
pear and plead to the Felony, they 
may be tried by the ſame Inquelt ; 
bur the Principal muſt be firſt 
Convidt , and have Judgment, be- 
fore Judgment againſt Acceſlary, 
and the Jury ſhall be | Charged ] 
that if they tind Principal not guil- 
ty, they ſhall find the Accellary not 
guilty. | 

8. If Principal be Erroncoully 
attainted, yet Acceſlary {hall _ 
take 


Artafiment of Þincipal, #c. 


take advantage thereof, but be Ar- 
rained, | 

9. It Murder or other Offence 
were 1n one County, and Acceſl1- 
ry in another by Stat. 2 E. 6. 
(24s 

1. If Acceſlary be in Middleſex, 
where -the Kings Bench fits, and 
Principal in another County, the 
Kings Bench may try the Accefla- 
Iy. 
a Certificate 1n ſuch caſe ſhall 
beupon a Certiorari or Special Writ, 
ifnecd be, formed upon the Matter, 
and not by Precept , under their 
Seals, in their own Names. 

3. The High Steward ts within 
the Act. 

Acceſſory al Petit Larceny. 3 Cr. 
7150. nemy al Homicide per infortun, 
15 E.3. Coron. I16. 

Novel felony fait per Stat. videtur 
mll Acceſſory niſt ſpecialment ena@F, 
qe, V. Dy. 88. Stam. 44. 

Vi. pur Trial d Acceſſory in for- 
rein County. 2 E. 6. cap. 24. Dy. 
253, 


Acquit 


C, P. CP. 49 


Ibid. 
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224. Attainment of Pyincipal, tc. 
Acquit come Principal nemy arrain 
come Acceſſory : mes acquit come Ac- 
ceſſory arrain come Principal. 


Hnte 


225 


«Mute 3 Pine fort V.Stat. Weſt.r. 


cap» 12. /& EE 


dure. inquiry de of- 


fence dnt 
Pain fort & 
dure, 

O W we come to the Demea- 


nor of the Priſoner apon his 
appearance : 

And thereupon either, 

I. He ſtands mute. 
2, He pleads. 
3. Or he confiſſcth the 
Fact. x 
1. What faid a tanding mute? 
This of two kinds : 

1. When he anſwers nothing at C.weft.r.c.1:. 
all : and then it ſhall be enquired & ®&& 155, 
whether he ſtand mute by malice or 
by the act of God. 

If it be by the aft of God, then 
the Felony (hall be enquired of, and 
whether he be the ſame perſon, as if 
he had pleaded not guilty, 

If by malice, or if the Priſoner 
hath cut out his own tongue, then 
he ſhall have Penance, 

Nota, $87 ad unfoits pled !al Felony 

Q bcet 


Bute, Jaine fot & dute. 
licet apres eſtvit mute, ſer. trie, 15 E. 
4+ 33+ | 

iez, Pere eftoit mute aver. Pe- 
name, 7 Car. Lord Caſilchaven's 
Caſe. 

2. When he plcads, but not «| 
fectually 3 as when he anſwers not 
dreectly to the FaQt,or concludes not 
upon the Country, then if the cauſe 
be probable, he (hall be put to his 
Penance. C. P.C. p. 227. 

Nota,Si Chal. ultra 35. Standing 
mute. V. C. PC. fo. 227. 

2, What the conſequent of ſtand- 
ing mutc? I, forfeit biens. 14 LE. 


U 
[ 


1. In Treaſon it is' a Convidti- 
ON. 

2. After Attainderand ask't what 
he can ſay why no Execution, ſtand- 
ing mate he ſhell be Executed. 

3. In Appeal [tanding mute, Judg- 
ment againſt him to be hanged, Con- 
ira I4E. 4. I. 

4. Upon Stat. 33 H. 8. c. 2. of 
Felony within the Verge, Offender Þ| - 
_— mute Judgment againſt 
111m, 

5. But 


Vute, Paine fozt & dure, 
5. But 1n other caſes of Felony, 
aine fort & dure, and forfcits 


I 
i. Remanded to Priſon. ; 
2, Lie naked in ſome dark Room 

vith hands and legs extended. 
3. Weights increaſed. 


Pleas. 


F the Priſoner plead, it is either} © 


1. Declinatory, 
Sanctuary, 
Clergy. 
2. Orto the Felony : 
1. Demurring. 
2. Pleading in Barr, 
3. Pleading the gener 
Hue, 2 
Declinatory Exceptions. 
1, Sanitrary and the Conſequen 
Abjuration ouſted by Stat, 21 Ja 


Clerg 'y. 


= Lergy wherein 
" 1, Who {hall have benefit 
of Clergy ? 
2, In what Caſes ? 
3. At what time ? 
4. Who the Judge ? 
5. What the Conſequent ? 
1. Who\ball have Clergy,and who 
not ? 
1. A blind man ſhall not have 
his Clergy. Nec Jew, zec 
Turk : contr. de Greek or 
home excommend'. 
2. A woman cannot have the 


benefit of Clergy. 


Proviſion by Stat. 21 Fac. c. 6. C.P.C.c. 124. 


that for (tealing Goods un- 

der Io s. without Burgla- 

ry or Robbery,&c. ſhall be 

burnt in the hand for the 
firſt Offence. 

3. Bigamy ouſted of Clergy 

by Stat. de Bigamis 4 E. 1. 

but reſtored to it by $tat. 
x E. 6.c. 12. 


Q 3 Ceſtry 
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Clergy. 


Ceſtuy que abjure aver, Clergy apres 
ſor returne. 8 H. 8. Kel. 186. 

Ceſtuy que ad unfoits Clergy naver, 
auterfoits niſs deins orders, 4. N. 7, 


C37. 


2. In what caſes? (ome things pre- 
miſed in general, | 


1. By Stat. 25 E.3. c. 4. pro 


Clero. Clergy allowed in 
all Treaſons or Fclonic, 
except Treaſon againſt the 
King; ſo that after that 
Statute, there was Clergy 
1a all Caſes but 


Treaſon, 
Sacriledge. 


. Conſequently whereſoever 


Clergy is not allowable n 
any other caſes, it is taken 
away by ſome Act of Par- 


liament. 


. Conſequently where any 


Felony is made by a new 
Stat, Clergy is to be allow- 
ed, unleſs expreſly taken 
away. | 


4. Con- 


of 


F, 


— - > ,j7yT5,” ww A 


Clergy, 


= Confequently where by any 


ſpecial A& of Part. Clergy 
is taken away in any Of 
fence, the Indi&ment ought 

bring the Cafe within 
the Statute. As upon the 
Stat. 3 & 4 Ph. &&- Mz. 
cf. 4. the Inditment muſt 
run Malitioſe ; {gapon Star. 
3 EL. c. 4. it muſt be clam 
O&+ ſecrete 3, in caſe of Mur- 
der, ex malitia precogitate, 
otherwiſe Clergy allow- 
able. 


. Confequently a Statute ra- 


king away Clergy from the 
Principal, doth not thereby 
take it from the Acceilaries 
before, unleſs fpecially pro» 
vided for. 


. Where Clergy 1s allowable, 


it 1s to be allowed though 
the party be Convitt by 
Confeſhon, Verdi&, or 
ſtands Mute, or chall-nges 
peremptonly above 25. 


Q 4 2, Pare 


Clergy. 
2. Particular Offences where Cler- 
oy, and where not. 
1. High Treaſon no Clergy. 
2. In Petty Treaſon. 
Principal ouſt of Giergy if 
convict by Verdi& or Con- 
feflion by Stat. 23 H.8. c.1. 
revived by 5 & 6 E.6.c.10, 
and by Stat. 25 H. 8. c.3. 
though ſtanding Mute, not 
directly anſwering,or chal- 
lenging above twenty. 
Not ouſt of Clergy in Appeal, 
unleſs Convict by Verdid 
or Confeſſion. 
Acceſlaries before the Fact 
maliciouſly, ouſt of Cler 
in all caſes by 4&5 Pt, 
&- Ma. c. 4+: 
3. Wilful Myrder of Malice 
- prepenſe, Principal ouſt of 
Clergy in all caſes by S7at. 
23 H.8.c.1. 25 H.8. c.3. 
1 E. 6. c. 12, 
Acceſlary before maliciouſlly, 
ouſted in all caſes by 4 & 
5 Ph. & Ma, c. 4. 


4. Arſon 


Clergy. 

4. Arſon of Houſes, or Barns 
full of Corn, Principal ouſk 
of Clergy in all caſes, viz. 
ſar Conviction by Verdig, 
or Confeſſion, by 23 H. 8, 
c. 1, upon ſtanding Mute, 
not dire anſwering, chal- 
lenge above twenty , by 
Stat.25 H.8. c.3. 

But Utlary ſtands ſubje& to 
Clergy. 

Acceſlary ouſted of Clergy in 
all caſes by 4 &- 5 Phil. && 
Ma. c. 4. 

5. Simple Burglary. 

Principal ouſted of Clergy if 
utlawed, Convit by Vers 
dit, or Confeſſion, 

Not ouſted if ſtand Mute,chal- 
lenge above twenty, or not 
direaly anſwermg. 

Acceſlary before or after not 
ouſt of Clergy. 

6. Burglary, any perſon being 
in the Houſe, or put in fear 
or dread : 


Prin- 
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Clergy, 


Principal ouſt of Clergy in alt 
] caſes, viz. by Stat. 1 E. 6, 
12, 1n caſe of any Convi- 
| ion or Attainder; and 
by 25 H. 8. c. 3. revived 
by 5 & 6 E.6.c.10. it takes 
away Clergy where above 
twenty challenged. 

But Acceſlaries not ouſted of 
Clergy. 

7. Robbery, which hath ſeve- 
ral Qualifications, with 
theſe Conliderations : 

1. From the Perſon 
Without putting in fear,but clam 
&> ſecrete: by Stat. 8 El, c.4. Prin- 
cipal in all caſes ouft of Clergy, Ac- 
ceſlary not ouſt. | 
With putting in fear, Robbery in 
or ncar the High-way. | 
1. Principal in all cafes ouſt of 
Clergy, viz. if ——_ or 
Indictment by 23 1. 
Convitt 23 H.8. c. 1. At- 
taint -1E, 6, c. 12. Mute, 
Challenge abovetwenty by 
Stat. 25 H. 8. c. 3. revived 
by 5 & 6 E.6.c, 10. 
2. Ac 


8. c.I. * 


tn 


Clergy, 


2. Acceſlary before ouſt of 


Clergy in all caſes by 4 & 
5 Ph. &» Ma. c. 4. 


2, From Dwelling houſe 5, and 
tis of three kinds : 
1, Owner, wife, or ſervants 


being 1n the houſe, or put 
in fear, here Clergy. 

. As to Principal,taken away 
by 23 H.8.c. 1. in caſe of 
Conviction by Verdict, or 
Confettion,and by 25 H. 8. 
c.3. revived by 5 © 6 E. 6. 
c. I0. 1n caſe of ſtanding 
mute,challenge xltra twen- 
ty, not directly anſwering : 
Alſo to a Conviction 1n a 
foreign County,if it appear 
by Examination not to be 
within Clergy 1n the ſame 
County. 

. Acceſlary in all caſcsouſt of 
Clergy by Stat. 4 & 5 Ph. 
&+ Ma. c. 4. 

Nota, A Stranger in the houſe 
brings it not within Sta- | 
tute. 


2. Rob» 


Clergy. 
2. Robbing any perſon by 
day or night, any perſon 
being in the ſame houſe, 
and put in fear. 

Principal ouſt of Clergy by 
1 E.6. c.12, 1n all caſes, but 
challengingtwenty; and by 
Stat. 5 & 6E.6. if ma 
foreign County Clergy up- 
on Examination taken a- 


way, 
Acceſlaries,Clergy taken away 
by 4 & 5 Ph. & Ma. c. 4. 
in all caſes. 
. Robbing any perſon in his 
Dwelling-houſe, the Own- 
er, his wife, or children be- 
ing in any part of the 
houſe, or within the pre- 
cin{s thereof; though there 
be no putting in fear. And 
this extends to Booths in 
Fairs. 
Principal ouſt of Clergy by 
5 & 6 E.6. c.9. in caſe 
where the Offender is found 


owlty. 


Prin- 


bb 


Clergy. 


Principal thereof in other ca- 


{es thall have Clergy; as in . 


ſtanding mute , challenge 
ultra twenty. 

Acceſlary ouſt by Stat. 4 &- 
5 Ph. & Ma. c. 4. 

4. Robbery to the value of 5 -. 
out of any Dwelling-houſe or Out- 
houſe thereunto belonging, though 
none 1n the houſe, by Stat. 35 EL 

Principal ouſt of Clergy in caſe 
of Conviction , not of ſtanding 
Mute. 

Acceſſary ſhall have Clergy. 

Un enter in le lodging Sir H. Hun- 
gate parcel/ de Whitehall, zwl perſor: 
efteant in lodging, mes in autre part 
de Whitehall & infreint uw chamber 
& priſt biens : Rule per adviſe de 
Juſtices, 1, L' Indiftment doit eſtre 
pur infreindre de meaſon de Roy vocat” 
Whitehall &+ pur Embleer les biens 
Sir H. H. divers perſons eſteant in le 
_— : Car nient ſemble al Chamber 
in Inne de Court, lou cheſcun ad ſeve- 
ral property. 2. Que ceo fuit deins le 
Stat, 4 & 6}. ro © Hi 
la accordant. 3. Que in Inditement 


ſur 


339 


| Cletgy. 
ſur Stat. 23 H. 8. vel 's & 6 E.6. doit 
eſtre aual breaking & auxi Robbery, 
4. Que ft laron enter in meaſon le 
doores open, & infreint Chamber, &e 
priſt biens, eſt deins le Stat. 5 E. 6. 
d' ouſter uy de Clergy. 

8. Larceny without any of theſe 
Circumltances. 

Horſe-ſtealing ouſt of Clergy, by 
I E.6.c. 12. 2& 3E.6.c.33, Prin- 
cipal ouſt 1n all caſcs ; 

Acceſlary ouſted in no caſes. 

Burt other Larceny, not being 
Robbery nor Cut-purſe, have Cler- 


___. 

9. In Rape, Clergy ouſt by Stat. 
18 EL. c. 7. 

10. Though the Offence be with- 
in Clergy, yer if he had formerly 
his Clergy, and were burnt in the 
Hand, the Stat. of 4 H. 7. c.13. ouſts 
him of Clergy, unleſs he were a 
perſon in Orders, and then he muſt 
produce his Certificate preſently, or 
by a time prefixed. 

And ſee the Stat. 34 & 35 H. 8. 
c. 14. for the manner of the Certift- 
cate of ſuch Convictions and other 
Attainders, And 


Clergy, 239 


And though Stat. of 32 H. 8. c.1. 
hath put men in Orders in the ſame 
condition with others, in reference 
to Clergy 3 ''N as to this point of 
the Stat. 4 HH. 7. the clauſe of the 
Statute 1 E. 6. c. 12, doth give a 
perſon in Orders his Clergy the ſc- 
cond time 1n all caſes, but in caſe of 
1, Challenge above twenty ; 2.Out- 
lary. 

3. WhenClergy ſhall be allowed. 

1, Now the uſe is not to put 
the party to challenge his 
Clergy till he hath pleaded, 
and the Inqueſt thereupon 
taken : 

1. For advantage of the $:, P. C. £131, 
party, if acquitted. 

2, For advantage of the 
King for forfeiture, it 
Convict. 

2, It may be allowed in Dil- 
cretion, though the party 
challenge not. 

Allowed under the Gallows, 
or where Judgment of pai: 
fort & dure given,or where 
challenge above twenty. 
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Clergy. 

V. Crom. Fur. 126. Allow ſouth 
Gallows per Fuſt. B. R. mes nemy 
Goal Delivery : mes poent apres Judg- 
ment devant adjournment, Dy. 205, 

Licet Ordinary return non legit, 
eſt record, & repry al autre Seſſtons, 
&- tunc legit, avers benefit de ceo, Dy, 
202, 34 H.6. 49. Coron. 20. 

4. The Judge. 

The Ordinary is but Miniſter, the 
Judge at Common Law is the Judge 
when and where to allow it, and of 


the Reading , 9 E. 4. 28. Coron, 


32, 

5. What the Efe&# of Clergy al- 
lowed : 

1,In ancient time the Conſequent 
was delivery to the Ordinary,cither 
to make Purgation, or abſque Purga- 
tione, as the caſe required. 

But by Stat. 18 EL. c. 7. now on- 
ly burnt 1n the Rand, which hath 
theſe effects; 

I. Enables the Judge to dcli- 
ver him out of Priſon ; but 
yet if he ſee cauſe, he may 
detain him till he find Sure- 
ties of good behaviour : 

And 


Clergy, 

And by the $tat. 3 H. 7. c. r. 
It Clergy within the year, 
he 1s to be bailed or com- 
mitted at diſcretion , till 
the year paſt. 


2, It gives him a Capacity to Foxlty's Caſe, 
purchaſe Goods, and retain 5 "+ 


the profits of his Lands, 
But the Goods he had at the 
time of the Conviction are 
forfeit. 
3. It reſtores him to his Cre- 
dit. Hob. 377. Searle's 
aſe, 

Le Stat. .25 H.8. que toll Clergy 
del perſons arrain in forrein County ſur 
examination extend ſolment al tiels 
felonies d'ont Clergy ouſt per Stat. 


23 H. 8. &- nemy per ſubjequent Stat, 


Et pur ceo rule in Anne Coles Caſe, 
$i feme infreint meaſon in County de 
S. in day time, & priit biens South 
value de 108. CY enx import in Conn- 
ty de D. © la arraine, el ferrs arſe 
in maine : quia nul miſter in pavor 
come require per le Stat. 23H. 8. 
Robbery de value de 10 d,c import 
in forrein County &+ la arrain eſt Pe- 
R tit 


Clergy. 

tit Larceny: 2 Jac. Moores Rep. quia 
Le Stat. 25 H. 8. extend folment al 
ceſtuy que demand Clergy, que nc/t in 
caſe de Pet. Larcery. 

I-Yite de Rovvery m quadam via 
peaeſtri, avera Clergy « Car Ie Stat. 
parſe ce Roobery in vel prope aitam 


viam regiam. 7. 38 Hen.8, Moore 5. 


Pleas to the Felony. 


i. Emurrer, 


2. Pleas in Abatement and Barr. 
3. The General 1{lue. 


1. For Demurrer. 


It amounts to a Confeſhon of the c.weft.1.c.12 


Indi&ment, as laid ; and therefore 
if the Indictment good, Judgment 
againſt the Priſoner, and Exccution, 


2. For Pleas in» Abatement. 


If Priſoner plead M;/: voſmer of his % Þ, C. 181. 
« Fo Ho 


Sirname unto an Appeal, it goes 1n 
Abatement 3 But in caſe of Indict- 
ment he ſhall be put to anſwer the 
Treafon or Felony. 

But Miſnoſmer of the Chriſtian 
Names goes in Abatement 3 and if 
it be confeſſed by the King's Attor- 
ney, or found, the Indidtment falls, 
11 H. 4. Coron. 88. 

But then he muſt give his true 
Name, and by that Name he may 
be forthwith Indicted. 

R 2 Pleas 


| PC. \. IC &9 
106. 


Auterfoits acquit. 


Pleas in Burr, 
Anterfoits acquit, 


- terjoits at quit 5 

. If a perſon be acquitted upon 
an infallicient Indictment or Appeal, 
yet upon a new Indictment he may 
be arraigned for the fame Felony. 
4 R. Faux's Caſe, licet Judement 
done. 

Arterfoits acquit of one Felo- 
hp no Barr to an Indictment or 
Appcal of another Felony , &c. 
though committed before the Ac- 
quittal, 

3. Auterfoits acquit as Principal, 
no Barr to an Indictment againft 
him as Accetlary to the ſame Felony 
after; Þut it ſeems he cannot be at- 
ter Indicted as Acceſlary betore. 
Stamf. 105, 

4.1n an Appeal of Death or other 
Felony, Auterfoits acquit, upon an 
Indictment for the ſame Felony, was 
a good Barr 1n all Caſcs ; therefore 


if 


Autetfoits Acquit. 


if an Appcal was pending,the Court 
would ſurceaſc-the Arraignment of 
the Priſoner upon 2n Indictment till 
it was determined : Or thowigh no 
Appeal pcnding, vet in caſe of death, 
woul:l farccaſc 211] the year paſt. 

Bur at this da iy Anterfeits aces it 1n 
an Indictment of Death no Barr to 
an Appeal, by Ste. 3 H. 7. c. 1. for 
the Prifoncr notwithſtanding the 
Acquittal 3 but im ether Ap pals it 
ſtands a Barr to an Appeal. 

5. But Autcrfoits at quis man Ap - 
peal, Barr to an Indxtment of the 
ſame Felony. 


1. Unlic{s the Appcal be Erro- 
neous in Subſtance, 

2, Or unlefs the Appcal be-by 
a rong Perten. 

3. Unli{s the Acquittal be by 
Battcl; for in theſe: cafcs 
he tnay be Indicted again. 


6. Hc that pleads this Plea, nee 
not have the Record 72 potgre, bus 
cauſ- it gocs in Barr. 3 E. 3. B. Co 
r01.217. 


46 


Auterfofts Acquit, 

7. Though there be Variance be- 
tween the Inditment, &c, yet if it 
be ſuch as may admit an Avermert, 
to be the ſame,yet it may bepleaded. 

Variance in the Name if Conus per 
11 name O auter, 

Variance in the day of Felony 
ſuppoſed to be commited. 

Variance in the place, but by the 
Opinion of 4 H. 5. acquit of Lar- 
ceny 1n one County no Barr in ano- 
ther. 

Variance in Loffence auterfoits ac- 
quit, attaint de murder ou manſlaugh- 
ter turr, Pet. Treaſon. 


Anter- 


Autcrfoits Convict o2 Attaint.. 247 
Auterfoits Convid] or Attaint. 
4 
| 1, Where a Barr to the fame Fe- 
lony. 
1. Auterfoits attaict of the 
fume Felony mm an Appeal 
Jarrto an InditFment 3 for 
the Filet 1s obtamed, the 
death of the party 3 But 
cid, ro Barr im Appual. 
GA 212. 
2, Awntirfots con7IYQt bw Vers 
Cir or Conk. ftlion of Yan- 
(laughter m an In1tment, 
and had Cliurgy , Barr 10 
Appeal X though it Ne ot ; CP. 45s 4 
Murder , for te fact the ''*58's Cafe, 
ſame m both, thongn tic 
offences ditier 1 degree. lt 
Auterfoits dequil fur i ſuf: ICnt 031. 
ditement, & wil Judoment dove, _p 
pleas mes autterment ef7 ft judy me 
ſoit done tanque co reverſ, Vauxe's 


Caſc, 4 Rep. 
2, Whore a Barr to an Arran 
ment for anothcr Oitence, 


SP, C. IC. 


Cc P. Co 2173s 
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Auterfoits Convict. 


IJ. 


Auterfoits attaint of Felony 
1s no Barr to Arraign him 
of Treaſon committed be- 
fore the Fclony for the 
King's Interelt, * 


And it ſeems if the Treaſon 


was committed after the 


. Felony ,, then he ſhall be 


Arraigned of the Treafon, 
for the Offence is different. 
Auterfoits attaint of one 
Felony barr to an Arraign- 
ment of Felony : but this 
hath theſe Exceptions : 


. Where the firſt Attainder 


1s pardoned, there he may 
be Arraigned for the for- 
mer Felonies though com- 
mitted before. 


. In caſe of Appeal he ſhall 


be Arraigned at every one 
of their Suits, notwith- 
{ſtanding he be Attaint at 
one Suit, 


The like it ſeems upon Indict- 


ment of Robbcry, becauſe 
by the Stat. the party is to 
have reſtitution, 3, Aus 


Auterfoits Convict. 


3» Anterfoits convict, and had 
Clergy after Stat. 25 £. 3: 
ce 5. had been a barr to an 
Arraignment for another 
Felony, though not within 
Clergy. Dy. 214. 

But now by Stat. 8 EL. . 4. 
after Purgation, and 18 El, 
ce. 7. 2fter burning 1n the 
Hhand,he (hall be put to an- 
{wcr former Fclonies not 
within Clergy, or for any 
otfence after Clergy allow- 
cd. 

And note, that he that pleads 
a Plea in barr to an Indict- 
ment or Appeal that con- 
fefleth not the Felony, ſhall 
plead over to the Felony ; 
otherwiſe if 1t confeſs the 
Felony; as Pardon, or Re- 
lealc. 


Pardons. 


8, PC, I 02, 


Pardons. 


JArdons 
Are either of Courſe and 
R1+ at (uch are : 
For a perſon Convict of Man- 
far Pt r, or ſe dlefer:derido. 
2. An Approvcr that vanquiſhet) 
the Appcllce. 


Pardons of Crace. 
Some tings roquilite to their al- 
lowance by O1.ate. 


By Stat. T2 [R, 2. c. 1. Pardon 
of Ni irder, Rape, or Treaſon mult 
be cpccialtly exprofied in the Par- 
don, othcrwilc it ought not to 
allowed i 1m ſuch _ Fide (f extent, 
al Petit [ reajo?7 CY Acceſſaries, 22 F, 
4. 19. Lam. 293. 

_ By Stai, 1oÞ.5.c 2. there mull 

: Surety of good _ «ring, other 
ie the Charicr vorls but a ſpecial 
New obſtatits may prevent it. 


2, Mattcr 


F 


Jatdon, 


2. Matter at Common Law conſide« 
rable. 


1. Charter of Pardon no barr of 
an Appeal : and if the party be ut- 
lawed in Appeal, and the King par- 
don, he ſhall have a Scire Facias 
againſt the Appellor, who may pray 
Execution notwithſtanding ſuch 
Pardon; but if returned Scare fect, 
and appears not, then Appellee ſhall 


-J upon the Pardon be diſcharged. 


2, Pardon of all Felonies is no 
barr to Exccution, if the Felon be 
Attaintz yet an Exception of all 
Burglaries excepts the Burglary for 


-I which the party is Attainted. 


3. Pardon of all Attainders not 
good with a Pardon of the Felony, 

4. The Pardon of Felony recit- 
ing in the Pardon that the party is 
Indicted, and in truth he is not, this 
Is youd, 


5. The 


252 JPardon, 


5. The King may pardon the 
burning in the hand in Appeal, & 
F impriſonment per ceo diſcharge. 

6. Sil apres infreint Peace Scire 
fac. giſt a repealer le Pardon, &- ſer, 
pendu pur primer offence per le Stat, 
IoE.3. 3H. 7. 7. viz. niſt ſoit non 
obſtante le Stat. 

7. Pardon de tont Felonies per A, 
C% B. wel cor. alter, commit,pardon ſe- 


#cral, Dy. 34. 22 E. 4. 7. 


C. PC. 337- 


Pleading the Purdon, 


He that pleads a General Pardon 
by Parliament, wherein are Exceptt- 
ons, muſtaverr that he 1s none of the 
perſons excepted. 

But of a General Pardon by Par- 
hament without Exception the 
Court ex Officio muſt take notice, 

He that pleads a Particular Par- 
don, | 

1. Muſt ſhew it under Seal. 

2. Muſt have a Writ of Allow- 
ance, qt ad trove Surety ſort. Sta! 


IOE. 3. 


M ny 


JPardon, 253 
| Mes lon nul brie fo allowance nul 
" Quort, 5 b. 4. 132. oy 
&'J 3. If variance he muſt averr that 
be ſame perſon. 


— — — — 


Gereral 


— — 


General Iſſue. 


Hus far of Pleas in Barr upor Jr. 


Indictments or Appeals; now 


we come to Pleas to the Fad, Net | 


Guilty. : 

I, Regularly he that pleads any 
ſpecial matter in Bar in Caſes Capi- 
tal, that confeſleth not the Felony, 
notwithitanding the Plea found 
again{t him, the Felony ſhall be en- 
quired of, and therefore he {hall 
plead over to the Felony. 

2, The immediate conſequent of 
this Plea is Tr:al; and that is either 


By the Country. 
By Peecrs. 
By Batte!. 


Trial per Patriam. 


Oncerning Trial per patriam; 
and thercin, 

1. Where ilues tried. 

2. What Proc. {againſt Jury. 

3. Beforc whom. 

4. Chilleage. 

5. Evidence to be given. 

6, Verdict. 

t, Where tried. 

1. For Trial of foreign Treaſons 
and foreign Accefſanies, or ſtroke in 
one County, and death in another, 
2, ſupra in Inditements. 

2, For Trial of forcign Pleas by 
Stat. 22 H. 2.c.14; made perpetual 
by 32 F.8. c.3. Foreign Pleas piead- 
ed by a perſon Indited of Felony, 
and Triable by the Country, i} alibe 
tried where the party is Artaigned ; 
but it 1s now in Treaſon triable in 
the foreign County by virtue ct 
Stat. 1 & 2 Ph. & Ma. c. 


2, Pro 


S.PC. f. 155» 


Trom. 100» 


Trial pcr Patriam. 


2. Proceſs ag inſt the Tury. 


1. Nota, The Juſtices of Goal 
Delivery have their Panncl return- 
cd by the Sheriff, without any Pre- 
cept, by a bare Award; but Juſtices 
of Oyer and Tcrminer not. 

2. By good Opinion, the Juſtices 
of Pcacc, or Oycr and Terminer, 
cannot make their Venire Facias to 
try an Iſſue rctornable the ſame Sc: 
ſions 3 but Juſticcs of Goal Delivc- 
ry clearly may. 

3. If ſeveral perſons Arraignel 
upon an Incitment or Appeal, and 
they ſeverally plead Not Guilty,the 
Plaintiff may take out one Verire 
Facias, or \cveral. 

4. If the Verire Facias be joint, 
Challenge by one drawn againſt | 


all. 


5. Though Pannel be joint, and 
Tales awarded, yct Court of Goal 
Delivery may after ſever the Panucl 
to prevent that inconvenience. 


6, In 


Trial per Iatriam, 
6. In Appeal, if after Iflue, Plain- 


tift tries it not, a Vexire by Proviſo 
may be for the Defendant 3 yet up- 
on that YVerire Plaintiff may have a 
Tales. 

3. Taks. 

7. If a full Jury appear not, or be 
Challenged in Indictment or Appeal, 
the Plaintiff may have a Tales. 

2. Upon Indictment or Appeal, 
becauſe Defendant may challenge 
peremptorily, Tales may be granted 
larger then the Principal Pannel, as 
forty Tales, 14 H.7. 7. 

3. But the ſucceding Tales mult 
be leſs than the former, unleſs tl:: 
firſt be quaſhed, and then the ſame 
number with that which is quaſhed, 

4. If any of the Jury die betore 
ſworn, a new Tales grantable. 


Trial per Patriam. 


3. Before whom 2 


1. A Niſ: prizs not grantable 
where the King Party,unleſs prayed 
by his Attorney. 

2, By Stat. 14 H. 6. c. power to 
Juſtices of Nzſ# prizs togive Judg- 
ment in Felony and Treaſon tried 
before them. 

3. By Stat. 42 E. 3. c. 11. En- 
queſt in Afſſize and Goal Delivery 
may be taken before the Pannel re- 


turned in Court, but not 1n other 
Caſes. 


Trial ptr Pattiam. 
Challenge. 


4. Challenge of Array or Polls, 


1. Ex parte Regis by Stat. 33 E. 
I. c. the King ſhall not Challenge 
without Cauſe ; but yet he is not 
compellable toſhew the cauſe till the 
Pannel peruſcd. 

2, Ex parte priſonarii, the Chal- 
lenge 1s either Peremptory, or upon 
Cauſe. | 
t. Peremptory Challenge. _ 

1, A peremptory Challenge not 
allowable, but where the lite of a 
Priſoner comes in queſtion, and 
therefore not upon Collateral If- 
ſues. | 

2.At Common Law he might have 
challenged peremptorily 35. under 

three full Juries;and if he challenged 
above, he (hould have Judgment to 
be hanged, 3 H. 7. 12. 

But by Stat. 22 H.8. c. 4. made 
perpetual, by 32 H. 8. c. 3. it is 
reduced to 20; and now if he Chal- 
lenge above 20, he ſhall not be 
therefore hanged, or forfeit, but his 
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Challenge, 


Challenge Over-ruled, and he put 
upon his Trial 3 yet wid. Statutes, 
ſemble contra, 

3. In Cafe of Treaſon and petty 
Treaſon, the Challenge of 35 re- 
ſtored by Stat. 1 & 2 P.& M.c.10, 


2, Challenge for Cayſe 5 we menti- 
on but three ; 

' 1, Caufe of Infufficiencies. By 
the Stat. 2 H. 5.c. 3. 40 5s. per Ann. 
required in County 3 but this, asto 
Altens, corrected by 8 H.6, c. lt. 
in Cities by Stat.23 H,8.c.13.Goods 
to the value of 40 /. | 
. 2. Onindiſjerency. 

Indictor not to be of Jury by 
Stat. 25 BE. 3. c. 3. 
- 3. Inreference to an A/zen, C me- 
adietat' liyugne, where 
1. Inno Caſe Indictors ought 
to bc de medictatc lingue. 
2, In Treaſon trial per medie- 
tat lingue repel per Stat. 
I & 2 Ph, & Ma. que ad 
repel 28 E.3. 1n that Caſe. 


3. In 


Challenge. 


3.In Appeal by an Alien againſt 

an Alien no medictat' lin- 

gue. 

. Scot no Alien, to have me- 

dietatem lingue. 

. The Jurors need not be of 

the ſame Nation, but any 

Aliens, 

. He that will have advan- 

tage of Trial per aredieta- 

tem lingue mult pray it, 

otherwiſe he cannot have 

benefit by way of Chal- 

lenge, Dy. 304. 357- 

. Egyptians excluded from 
the Trial per 1 & 2 Ph, & 

Ma.c. 4. 


— —— 
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Evidenc & 


Evidence. 


» FE” idence to the Petit Jury, 


1. In Caſe of Treaſon 


There muſt be two Accuſers or 
Witneſſes by Stat. 1 E.6. c. 12. & 
5'E.6. c. 11. and this ſtands not- 
withſtanding Stat. 1 & 2 Ph. &+ Ma, 
c. IT. but only in Caſe of Treaſon 
tor Counterteiting Coin, 

Theſe Witneſles muſt not be only 
by hear-ſay. 

- 2, In Cale of Felony. 
1. What allowed as Evidence : 
I, 


By Stat, 1 & 2 Ph. & Ma. 
c. 13. &: 2 &3 Ph. & Ma. 
c.1o.the Juſtice hath power 
to Examine the Offender 
and Informer, 


. The Examination of the 


Offender not upon Oath, 
but Subſcribed by him. 


: Examination of others muſt 


be upon Oath, 


. This muſt be certified by 


the Juſtices, 


. If it be but a ſmall Felony, 


to the Seſſions. 
2, If 


Evidence. 


2, If it be a great Felony, &c. 
tothe next Goal Delivery. 

$5. Theſe Examinations, if tne 
party be dead or abſent, may 
be given in Evidence. 

But Prudence to have the 
Juſtice or his Clerk ſworr 
to the truth of the Exami- 
nations, 

6, But Examinations taken upon 
a Cauſe of Divorce for a 
forcible Marriage, notallow- 
ed to be read upon an In- 
ditment upon 3 H. 7. for 
the ſame Marringe. 

2. By whom. 
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1. Wife, or her Examination,not Dal.c. 11x. 


to be uſed for or again(t her 
Husband. 

2. The Examination of an [:- 
fant of Thirteen,nay of Nine, 
allowed in ſome Caſes. 

3. One Attaint of Conſpiracy, 
Forgery, or Perjury, not al- 
lowed a Witneſs. 

4. One duly (ct on Pillory. 

3. In what manner. 


S 4 1, Evt- 


C. PC. c. 22. 


C.PC, f. 230, 


Evidence, 


1. Evidence for the King always 
upon Oath. 

But Evidence for the Priſoner not 
upon Oath; yet no known Law | 
that re{trains it : But by ſome Sta- 
tut<cs in ſome Caſes, Evidence for 
thePriſoner upon Oath,as 31E1, 

C, 4. 4 Fac. c. t. 

The Conftefiton of the Offerder 
taken upon Examination, Evi- 
dence with Oath not of the In- 
former. 

4. Where Evidence maintainsthe 

Indictment. 

I. If the Inditment be of a Felo- 
ny, $&c. at one day, though the 
Evidence be of another day, the 
Jury may find generally againſt 
Priſoner, and leave the perſon 
that is interefſed jn point of 
time to fallihe;Or the Jury may 
find the true day upon their 
Verdi@, and then the forfeiture 
(hall relate thither. = 

2, If the Inditment lay the Felo- 
ny at one place, the Evidence | 
p:ovingiheFact at another place 
1 the fame County, maintains | 
thc Incittment. 3, It 


Evidence, 


3. If the Indiment and Evidence 
difter in ſpecze mortis, then it 
maintains itnot: as Indictment of 
Poiſoning, Evidence of ſtabbing 
maintains it not. 

But if the Indictment be of poy- Cc. P.C. 135. 
ſoning with one kind of Poiſon, 
and the Evidence of another ; 
or of killing with a Dagger, and 9 Rep. Mack- 
the Evidence is of killing with a #5 Gale 
Staff, yet 1t maintains the In- 
dictmenr z for it agrees 1n ſub- 
ſtance and kind. 

The like of Acceſfaries before, 
though the Poiſon or Weapon 
different. 

4.[ndictment that A.gavethe mor- 
tal blow, and B. C. and D. were 
preſentes &* abettartes; Evidence 
that B. gave the blow, and A. C. 
and D. preſentes & abettantes,yet 
it maintains the Indictment. 

5. Indictment of A. as Acceſlary y rep. Sa. 
to B. and C. Evidence proves #4"sCale. 
him Acceſlary only to B. main- 
tains the Indiftment. 

6. Inditment of Murder,ex #1al;- 
tia pracogitata;, Evidence of = 

ice 
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Tvidence, 
ice in Law, as killing an Officer, * 
or without Provocation , yet 
maintains the Indictment. 

7. Inditment upon Statute of ' 
Stabbing, 21 Fac. Evidence that 
the dead ſtroke firſt, yet Evi- 
dence to maintain the Indid- 
ment for Manſlaughter general- 
ly. H.25 Car. Horwood's Caſe. 

8. Two Indicted as Principals, 
Evidence proves one Acceflary 
before he ſhall be diſcharged of 
that Indi&ment. 26 H. 8. 5. 

9. Vid. Stat.21 Fac. c.27. Mother | 
endeavouring to conceal the 
death of her Baſtard-child, ſhall 
ſuffer death as in caſe of Murder, 
unleſs ſhe prove by one Witnels 
that the Child was born dead. 

Vid. Ad. 17 Car. in fine, tor the * 
further Relief of his Majeſties J 
Army in the Northern parts. Act ? 
continued till end of next Sefli- 
ons; continued over till ſome 
AC of Parliament for their con- | 
tinuance or diſcontinuance, | 


i. 


a 


ti. . 


ae. ads ti. 


Verdit. 


Verdit. 


6.\ F ERDIT in Caſes Capital. 


I. It muſt be given, and $r. P.C. 16s. 


the Jury cannot be diſcharged till it 
be given. 

2, It muſt be given openly in 
Court, and no privy Verdict. 

3. It may be found Specially; as 
an Indictment of Murder, the Jury 
may find him Guilty 


1. Of Manſlaughter ; 
2. Per Infortunium : 
3. 8c Defendendo. 


But then they muſt find the man- 
ner of it, that the Court may Judge 
thereof; ſo for the value or theman- 
ner of the Larceny. 


T rial by Battel, Peers. 


Ow we ſhould come to Trial 

By Battel. 
| By Peers: v. the whole Pro- 
ceſs thereof, C. Pl, Cor. 27. 
Judg- 
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Fudements in the ſeveral 
Caſes. 


I. N High Treaſon. |, | 


I. In all Caſes, except Counter- 
feiting Coin, Drawn, Hang'd,Entrails 
taken out and burnt, Head cut off, 
Body quartered, Head and Quarters 
bang'd up. 

2. In Counterfeiting Coin, Drawn 
and Hang'd : Jjſint per tonſure. Dy. | 
230. | 

| 
| 


But the Judgment of a Woman in 
thoſe caſes. Drawn and Burnt. 


Il. In Petty Treaſox. | 


1. Fora Man,Drawn and Hang'd. ' 
2, For a Woman, Drawn and ! 
Burnt. --  -S. | 


: 


Il. Ir Felony. 


Hang'd till Dead : And this can- | 
not be. by the King altered to Be- | 
heading, 
IV. Ir ' 


Judgment in ſeveral Caſes. 


IV. In Petty Larceny. 

To be Whipt. 

He forfeits Goods, 
2 { 
, V. Death per Infortuninm. I 
l i 
s | No expreſs Judgment; yet For- | 

J feits Goods, | 

1 
A VI. Death ſe defendende. 
1 1 No expreſs Judgment ; yet For- 


1 teits Goods. 


VII. Miſpriſton of Treaſon. 


| 3 Forfeits Goods; Forfeits Profits 
1 1 of Landduring Lite; perpetual Im- 
| riſonment, 

| Vide for Seifure of Goods, 

I. Not before Inditment. 

2. Nor removed before At- 
_ tainder. 1K. 3. c.3. 


Fal- 


Fallifying Attainders, EC- 


2. By others Fa 


F alſfying Attainders. 


I. By the Party,by Writ of oy 
li: ing \t. 
1. A Purchaſer may falſihe an | 


Atainder of the Vendor by 


Utlary or Confeſſion in the 
point, if he Purchaſe before 
the Attajnder, and after the 
timeof the Felony ſuppoſed. 

. A Purchaſer meſwe between 
the time of the Felony com- 

mitted,and the Attainder by 
Verdict , cannot falfifie in 
the point of the Offence, 
but he may for the time. 

; If the Attainder was by ſuch 


as had nogood Commiſlion, | 


the Party himſelf may falſifie | 
_ the Attainder. Caſus Cor. 
Leiceſt. 

. If the Principal Attainted, * 

and then the Acceflary and 
Principal reverſe the Attain- 
der,the Attainder of the Ac- 
cellary is eo ipſo avoided,and 
his Heirs may have Mortdanc 
againl(t the Lord by Hiches. 
5+ ate 


| 


5. 


tÞ 


Falſifying Attaindets. 


Artaint of Treaſon, and then 
the Treaſon is pardoned by 
Actof Parliament,the Party or 
his Heir ſhall falſifie Attainder. 


. In Caſe of Goods. 


Fugam fecit found by the Co- 
roner cannot be falſified , 
thoughupon his Arraignment 
it be tound he did not fly:But 
if the Indictment be void or 
ſufficient, no Forfeiture. 


. A man Indicted before Julti- g p,c, 184 


ces of Qyer and Terminer, ac- 
qu by Verdi&, and found he 

ed, and the particulars of his 
Goods found,they may be Tra- 
verſed. 


. Default till Exigent, though 


after acquitted, Goods For- 
feited 3 for it 1s a fugam fecit 
in Law. 


But if the Inditment, Appeal, or 


Proceſs inſufficient, the For- 
feiture ſaved; ſo if it be rever- 
verſed by Error, or pardoned 
before Exigent. 


Nota, Flight or Exigent in caſe of 


Petty Larceny, Forfeits Goods. 


Execution 
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C. P. C. 212» 
217. 


* ſon or Felony, be quick with Child, 


Execution and Reprieve. | 


I. He Execution muſt be pur- 

ſuant to the Judgment,and 
cannot be altered by the King, as 
from Beheading to Hanging. 


2, But King may pardon part of 
the Execution; as in Treaſon, he ; 


may pardon all but Beheading, 


3. It muſt be done by the proper 
Officer. | 


4. If a Woman,Convid of Trea- | 


ſhe ſhall bave one Reprieve, but not | 
a ſecond time. 
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An Alphabetical Table 
of the Principal Mat- 
ters of the Book. 


_ ou = 228. 

A? ceſſary,w . 215. beſore, 

217. after, 218; arrain- 
ment, 221, 

Affray. 135. 

Ale-houſes. 147. 

Appeal, where proſecuted, 179. of what 
matters, 180. of Death, I81. of 
Robbery, 184. of Rape, 186. Pro- 
ces in Appeal, 187. Court in Ap- 
peal, 1.7. Pleas in Appeal, 189, 
I90, 

Approver, what,192. who may be,tbid. 
in what caſes, 193. of what offen- 
ces, 193. before whom, 194. how 
demeaſned, 194. Proces, 196. Pro- 
ceeding, upon trial, 196. after trial, 


197. 
T 


Arrain- 


An Alphabetical Table. 
Arrainment ,, in what manner, 212, 
where, 212. of Principal and Ac- 
ceſſary. 213, 221. 


Arreſt, by a private perſon,commanded | 
by Law, 89. permitted, 91, by Of- 


ficer, 92. 
Ar ſon, 8 Jy 
Anterfoits acquit. 244- 
ConviF. 247. 


B. 


Ail, what. 96. in what caſes, 97, 
by whom, 103. virtute brevis, 
103. cx ofhicio, 104. 
Barretry. 
Breach of Peace, 135. 
of Priſon,8 7. v. Rumper priſon, 
Bribery. | 
Bridges. 143. 
Burelary. 79. 
Burning, Arſon, 85. 


C. 


Hallenge. 259. 
Camperty. 151, 


C hance-medly. 31, 


Clergy. 


es Ac WA Ac A. 


An Alphabetical Table. 


Clergy. 229. 

Clipping money. 19. 

Coin, Treaſon concerning it. 19. 

Commitment. 94. 

Concealment, of felony. 129. 

by Furies. 1bid. 

Coroner. 170. 

Connterfeiting Coin, 19, Great Seal, 
18, | 

Courts. 156, | 


D. / 


Eceit and Cozenage. 
Demurrer, 243. 
Deodand. 33. 
Drunkenneſs. 149. 


| 


Scape,in the party, 111. in aſtran« 
ger, 112, in ar: Officer. 133+ 


Evidence. 262. 
Execution. 272, 
Extortion. 


An Alphabetical Table. 
F. 


All: TI Attainder, &c. 270. 
Felo de ſe. 28, 
ell 


elony, by Common Law. 26, 
by Statute. 117. 
Forcible Entry 138. 
Detainer. 139. 
Forfeiture, 
Forgery. 151. 
Foreſtalling. 152. 


G. 
Oal Delivery. 158. 
General Iſſue. 254. 
H. 


Ereſte. 3. 
Figh-ways. 144. 
omicide, per Infortuninu, 31. ex 


neceſſitate, 35. in execution of Ju- 

ſtice,35.in advercement of Juſtice, 

36. upon private Intereſt, Tuſtifi- 

able, 39. excuſable, 4l. 
Hue-and-Cri; 9C. 


An Alphabetical Table. 
I. 
| hr = nay v. Arreſt. 


Inditement, where requiſite, 198. 
by whom, 201. of what matters, 
203. before whom. 205. the 
form, 206, proof. 208. 
Ingroſſing. 1 52x "the 
Inns, 146. 
Fudgment, in ſeveral caſes, 268. 
Juriſdiftions. 156. 
Fury. v. Proces, & Challenge. 
Tuſtices of Alſiſe. 164. 
of Peace, 165. 


L, 1 

Arceny. Simple, 60. Mixt, 1. 

from the perſon, ibid, from the » 
houſe. 76. 


Leet. 175, 


An Alphabetical Table. 
M, 


Aaihem. 133, 
Makce. 44. 
ſlaughter. 56. 


Medietas Lingueg. 260. 

Miſnoſmer. 243. 

Miſpriſions, 126. Negative, of Trea- 
ſon, 127. of Felony. 129. Poſitive. 
131. 

Mittimns, 94. 

Murder, 43. 

Mute, 225. what ſtanding mute, 225. 
the conſequence. 226, 


N. 
No 134, 143. 


O, 


F fences, the kinds, 1. againſt 

God, 3. againſt Man, Capi- 
fal, 9. not Capital, 126. of 
inferior nature, 134. by Sta- 
tute, 151. 


Oyer 


An Alphabetical Table. 
Oyer and Terminer. 161. 


P, 


Ain fort & dure. 225, 
Pardon of Courſe, 250.of Grace, 


ibid. Pleading. 252, 

Perjury. 151. 

Piracy. 77. 

Pleas, Declinatory, 228. to the Felo- 
ny, 243. in Abatement , 243, in 
Bar. 244. 

Preſent. 

Principal and Acceſſary, 215. arrain- 
ment, 221. 

Priſon. 107. 

Proces,ypon Appeals and Inditements, 
209. againit Jury. 256. 

Provocation. 57. 


R. 
R Eligion. 153. 
Reſcue. 116. 
eſtitution. 140. 
Riding armed. 
Rz3ot. 137. 


Robbery. 71.' 
Rymper priſon. 107. I, 


—___ - 


An Alphabetical Table. 


S. 


AnTuary, onfted. 228, 
Se defcndendo. 4.1. 
Sheriff, 173. his Turn. ibid. 


Subornation. 151. 


T. 


Ales. 257. 
Theft-bote. 130. 
Tippling. 147. 
Treaſon, High Treaſox. 9 
Petit Treahn. 23, 
Trial, per Patriam. 255, by Battel, ty 
Peers. 267. 
Tarn of the Sheriff. 173. 


v. 


— 267. 
vw Itchcraft. 6 
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